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Current Topics. 
The New Judges. 


His Masesty having been graciously pleased to accede to 
the address by Parliament representing that the state of 
business required that the two vacancies in the King’s Bench 
Division should filled, it only remained for the Lord 
Chancellor to select those who should added to the 
judiciary. ‘s is invariably the case in such circumstances, 
speculation immediately became rife with regard to the two 
members of the Bar upon whom the choice of the Lord 
Chancellor would rest. That Mr. J. D. Casseis, K.C., would 
be one of the appointees was generally assumed, and the 
assumption became hardened into certainty when it was 
bruited about that he had returned a brief which had just 
heen delivered to him. With regard to the second of the new 
judges, the general expectation was that the choice would 
rest upon a leader prominent in commercial work, but in this 
instance the general anticipation proved to be mistaken, for, 
when the announcement came it appeared that Mr. Hucu 
Imbert Pertam Hauierr, K.C., was the choice of the Lord 
Chancellor. Each of these gentlemen should prove an 
acquisition to the bench ; each has had some judicial experi- 
ence as having acted as Commissioner of Assize—a_ useful 
apprenticeship for the duties that will now fall to them, while 
Mr. Cassets has also been Recorder of Brighton since 1929. 
With this accession to the strength of the bench it is to be 
hoped that the work of the Division will be considerably 
expedited, although even yet the number of judges is still 
much below what is really required. 


be 
be 


The Appointment of Judges. 


Ir is sometimes assumed that all appointments to the 
judicial office rest with the Lord Chancellor, or, to be more 
precise, that he has a power of recommendation which is 
almost equivalent to a congé d’élire. This, however, is not so. 
The selection of the puisne judges of the High Court, as well 
as those of the county court, rests with the Chancellor, but 
for the higher offices in the law, such as that of the Lord 
Chief Justice, the Lords of Appeal in Ordinary, the Master 
of the Rolls, the Lords Justices and the President of the 
Probate, Divorce and Admiralty Division, the selection rests 





with the Prime Minister, although, naturally, before making 
any of such appointments he usually consults the Lord 
Chancellor. In the biography of the late Lorp Cave, who 
held office as Lord Chancellor on two occasions, there are 
some interesting letters passing between him and Mr. BALDWIN 
the then Prime Minister, on this subject. When three important 
judicial appointments had to be made—a Lord of Appeal, 
a Lord Justice, and a Master of the Rolls, these fell to be 
nominated by Mr. BALpwin, but as he wrote to Lorp Cave, 
‘I should not like to make a legal appointment that had not 
your concurrence. Perhaps you would wire me as soon as 
you conveniently can. But if you are in any way not satisfied, 
write. If you agree, it will remain for you to appoint one 
Chancery judge.” In another letter Mr. BAaLpwrn wrote 
regarding appointments to the High Court bench: * Though 
it is not my business, I should be grateful if you would tell 
me what is in your mind as to promotions to the bench 
before you finally make the offers. Could we have a chat 
next week, and then we could go over any higher promotions 
that may be coming along.” Not always has there been this 
happy accord between Prime Minister and Lord Chancellor. 


Applications for Adjournment. 

ATTENTION should be drawn to certain observations which 
were recently made by Hitsery, J., concerning applications 
to postpone cases. The learned judge was sitting with a jury 
at the time and adverted to the inconvenience which 
caused, and the waste of time of judges and juries which 
was occasioned, by applications for the adjournment of cases 
after they had appeared in the day’s list. His lordship 
stated that on the previous day he had had four jury 
in the list, and in two of them he had been asked that they 
might not be tried because the parties were not ready. 
Altogether he had dealt with five cases on that day. In some 
of them the parties had not been ready, and if they were 
ready the cases were settled. It was becoming quite 
impossible, the learned judge said, for any system to be 
devised under which the day’s list could be arranged unless 
the parties gave warning, even if it were only a secret warning, 
that their cases would not be effective. We desire to express 
out indebtedness to The Times, in which the foregoing words 
were reported, for being able to bring the matter to the 
attention of readers. 
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Official Secrets Acts: Amendment. 

THE Bill which was introduced in the House of Lords by the 
Lord Chancellor on Tuesday has for its object the restriction 
of the powers of interrogation conferred on the police by s. 6 
of the Official Secrets Act, 1920, to cases of suspected offences 
under s. 1 of the Official Secrets Act, 1911. That section 


is concerned with espionage, and, as amended by the Act of 


1920, provides that it shall be a felony if any person for any 
purpose prejudicial to the safety or interests of the State 
(a) approaches, inspects, passes over, or is in the neighbourhood 
of, or enters any prohibited place within the Act, or (6) makes 
any sketch, plan, model, or note calculated or intended to 
be useful to an enemy, or (c) obtains, collects, records, pub- 
lishes, or communicates to any other person any secret 
official code word, or pass word, or any sketch, etc., or other 
information calculated or intended to be useful to an enemy. 
The section which it is proposed to substitute for the present 
s. 6 of the Act of 1920 is in the following terms: “6. (1) Where 
a chief officer of police is satisfied that there is reasonable 
ground for suspecting that an offence under s. 1 of the principal 
Act has been committed and for believing that any person 
is able to furnish information as to the offence or suspected 
offence, he may apply to a Secretary of State for permission 
to exercise the powers conferred by this sub-section and, if 
such permission is granted, he may authorise a superintendent 
of police, or any police officer not below the rank of inspector, 
to require the person believed to be able to furnish information 
to give any information in his power relating to the offence 
or suspected offence, and, if so required and on tender of 
his reasonable expenses, to attend at such reasonable time 
and place as may be specified by the superintendent or other 
officer ; and if a person required in pursuance of such an 
authorisation to give information, or to attend as aforesaid, 
fails to comply with any such requirement or knowingly 
gives false information, he shall be guilty of a misdemeanour ; 
(2) Where it appears to a chief officer of police that the case 
is one of great emergency and that in the interests of the 
State immediate action is necessary, he may exercise the 
powers conferred by the last foregoing sub-section without, 
applying for or being granted the permission of a Secretary of 
State, but if he does so shall forthwith report the circum- 
stances to the Secretary of State ; (3) References in this section 
to a chief officer of police shall be construed as including 
references to any other officer of police expressly authorised 
by a chief officer of police to act on his behalf for the purposes 
of this section when by reason of illness, absence or other 
cause he is unable to do so.” 


Probate Court Fees: A Qualified Undertaking. 

THE current issue of The Law Society's Gazette draws 
attention to a matter of considerable importance to prac- 
titioners in connection with undertakings to pay probate 
court fees. The matter arose in connection with a claim for 
damages, partly under the Law Reform (Miscellaneous 
Provisions) Act, 1934, in respect of the death of an infgnt 
as the result of a motor accident. Application for a grant 
of letters of administration to the infant’s estate was made 
by the father. There were no assets apart from the claim 
for damages. The Inland Revenue affidavit accordingly 
showed the value of the estate as nil, and contained a 
statement of the facts relating to the accident. When the 
papers were lodged the father gave an unqualified undertaking 
to pay any further probate fees that might become payable, 
but the registrar required the solicitors acting for him also 
to give an unqualified undertaking to the same effect. The 
solicitors objected on the ground that to give such an 
undertaking might involve them in the liability to pay further 
fees at a time when, owing to the cessation of their retainer, 
they would not be able to recover such fees from the estate. 
They offered a qualified undertaking, which was refused by 
the registrar on the ground that it was considered proper that 





the solicitor, as well as the administrator, should give an 
unqualified undertaking, as, if further fees could not be 
recovered from the latter, the former, if he refused to pay them, 
could be penalised by the Disciplinary Committee for failing 
to comply with his undertaking. Application was thereupon 
made to the judge, who accepted a qualified undertaking 
covering any court fees that might become due in the event 
of an increase in the said estate, provided that at any time 
when such additional fees should become payable the solicitors 
were acting as such for the proposed administrator, the 
solicitors further undertaking to give notice forthwith to the 
Senior Registrar of the Probate, Divorce and Admiralty 
Division if their retainer should be cancelled prior to the time 
at which such fees might become payable. Our contemporary, 
to which we desire to express our indebtedness for the 
information contained in the present paragraph, intimates 
that the learned judge’s decision constitutes a valuable 
concession to solicitors who, if this form of undertaking 
becomes generally used, will no longer be penalised where their 
client has failed to carry out his undertaking and has 
withdrawn his instructions. 


Water Supplies. 

In a Circular (No. 1684) which was sent by the Minister 
of Health to water undertakers last March, attention was 
drawn to the need for unremitting care in order to maintain 
the purity of water supplies under their control. The Minister 
has now prepared for the guidance of such undertakers a 
memorandum (No. 221) setting out in detail the nature of the 
precautions which should be taken in their day-to-day 
administration, and a copy of this memorandum has been 
sent to the authorities concerned together with a Circular 
(No. 1771) in which the hope is expressed that all water 
undertakers will carefully review their arrangements with a 
view to effecting any necessary improvements. Among the 
precautions urged is the exercise of care in the selection of 
workmen, the ascertainment of their clinical history with 
regard to enteric infection, and the carrying out of appropriate 
tests in the case of new workmen in order to discover whether 
they are likely to be typhoid carriers. Where the source of 
water supply is a reservoir impounding the head waters of a 
stream or an intake near the of the stream it is 
recommended that, where possible, the whole of the gathering 
ground should be acquired and that the reservoir or intake 
should be protected by adequate fencing. The area sur- 
rounding a spring should be acquired and a close watch 
maintained, while a well or bore-hole forming a source of 
supply should be made watertight to such a depth as_ will 
prevent the entry of any surface pollution, and there should 
be an efficient sealing between the casing of the bore-hole 
and the neighbouring ground. The necessity of regular and 
frequent inspections is emphasised, as well as of frequent and 
regular analyses of the water. Undertakers are warned 
against relying upon a single line of defence between the 
consumer and a polluted source of supply. Not only, it is 
said, should every effort be made to keep the source as free 
as possible from pollution, but wherever practicable the 
method of treatment should be such as to provide at least 
two lines of defence such as, for example, chlorination, or 
other effective form of sterilisation, after storage or filtration. 
The memorandum also deals with the care of mains and 
hydrants and the safeguarding of the water supply during the 
progress of repair or cleaning work. 


source 


Local Government Superannuation: Minister’s Decisions. 

SeverAL further decisions of the Minister of Health under 
the Local Government (Superannuation) Act, 1937, have 
recently been given, and these may be briefly summarised as 
hereunder. The following have been held not reckonable as 
previous service for the purpose of the Act: service as a 
police officer (see Fisher v. Oldham Corporation [1930] 2 K.B. 


364); service rendered to the Welsh National Memorial 
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Association ; service rendered as an orderly at a venereal 
diseases treatment centre provided by a voluntary hospital 
under an arrangement with local authorities; and service 
in respect of which compensation had been awarded under the 
Rating and Valuation Act, 1925 (see Powell v. Sheffield 
Corporation (1936), 34 L.G.R 156). It has further been 
decided that one who on demobilisation entered the direct 
employment of the local authority whose officer he had served 
prior to joining His Majesty’s Forces was not in a position to 
have the period of his service with the Forces reckoned as 
non-contributing service for the purposes of the Act. The 
Minister has decided that persons employed respectively as 
mains assistant engineer, a meter superintendent, and mains 
records assistant in the electricity department of a town 
council were “ officers’ and, as such, contributory employees 
under the Act, but that one employed in the same department 
whose duties comprised testing, calibrating and repairing 
meters was a “servant,” and therefore not a contributory 
employee under the Act. A further decision relates to the 
reckoning of previous service of an employee who attained the 
age of sixty-five before becoming a designated employee under 
the Local Government and Other Officers’ Superannuation 
Act, 1922. In this case the Minister agreed with a decision of 
an urban district council to the effect that such person would 
on Ist April, 1939, become entitled to reckon his service—all 
of which had been non-contributing—up to the date on which 
he attained sixty-five. The last decision to which reference 
need be made relates to a town clerk and clerk to two joint 
hospital committees who, when appointed clerk to the 
committees, had attained the age of fifty-five. The Minister 
negatived the contention that previous service would not be 
reckonable and determined that if the appellant remained in 
the posts until Ist April, 1939, and still devoted substantially 
the whole of his time to employment by one or more other 
local authorities, he would become a contributory employee 
in respect of each of those employments. 


Recent Decisions. 

In Bradford Third Equitable Benefit Building Society v. 
Borders (The Times, 14th February), Bennett, J., negatived 
the plaintiffs’ claim for possession of a house under a mortgage 
deed, on the ground that the plaintiffs had not discharged the 
burden resting upon them of proving that the deed had been 
executed by the defendant or her husband. The learned 
judge held further that in fixing the amount advanced under 
the mortgage the directors of the society had violated one of 
its rules in having regard to collateral security provided by 
the builders of the house, but that inasmuch as this was not 
beyond the powers of building societies as defined by statute the 
transaction was not invalid. The defendant counter-claimed 
for damages for fraudulent misrepresentation regarding the 
quality, etc., of the building, and his lordship was satisfied 
that she had bought the house on the faith of those mis- 
representations, but she had failed to prove that the plaintiffs 
were responsible for the statements and her claim accordingly 
failed. 

In Edwards v. Quickenden and Another (p. 134 of this 
issue), the Court of Appeal (Scorr, CLauson and 
Fintay, L.JJ.) dismissed an interlocutory appeal from an 
order of AsquitH, J., in Chambers, transferring from the 
King’s Bench Division to the Admiralty Division an action 
for damages arising out of a collision which occurred in the 
tidal waters of the Thames between a craft known as a 
“rum-tum ” in which the plaintiff was sculling and one of the 
eights of a rowing club. 

In Appleson v. H. Littlewood, Lid.(The Times, 14th February), 
the Court of Appeal (Scorr, CLauson and Fintay, L.JJ.) 
dismissed an interlocutory appeal from a decision of AsquiTH, 
J., in Chambers, ordering the statement of claim to be struck 
out and an action to be stayed or dismissed in which the 
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claimed to be due to him in respect of his entry into a pool or 


competition promoted by the defendants, or in the alternative 
claimed the sum as money had and received by the defendants 
to his use. Scorr, L.J., intimated that there was no public 
policy which could be invoked. The arrangement was expressed 
in clear language as one in honour only, and the plaintiff had 
no right to complain of terms to which he had agreed with his 
eyes open. See Rose and Frank Co. v. J. R. Crompton and 
Brothers, Ltd. [1925] A.C. 445. 


In Re Dorking Villa Building Co. (p. 134 of this issue), 
where an unlimited company, which had been formed under 
the Companies Act, 1862, to build houses, sought to 
extend its objects to the purchase of houses already built, 
Smuonps, J., ordered an adjournment for three weeks in order 
that he might be satisfied that every member of the company 
appreciated his position and that his liability was unlimited. 
The learned judge said that he had never known an application 
before the court to enlarge the objects of an unlimited com- 
pany, and he was informed that there never had been such 
a case. 

In Mahon v. Osborne (p. 134 of this issue), the 
Court of Appeal (Scorr and MacKinnon, L.JJ., Gopparp, 
L.J., dissenting) ordered a new trial of an action heard before 
Atkinson, J., and a special jury, in which the plaintiff, as 
dependant and personal representative, had been awarded 
damages under the Fatal Accidents Act, 1846, and the Law 
Reform (Miscellaneous Provisions) Act, 1934, following the 
death of her son, owing, as she alleged, to the defendant's 
negligence in conducting an operation. Scort, L.J., observed 
that the case had been presented as one of res ipsa loquitur, 
and it was difficult to see how that principle could apply 
generally to actions of negligence against a surgeon for leaving 
a swab in a patient, even if in certain circumstances the 
presumption might arise. Some positive evidence of neglect 
was needed. 


In Chennells and Another v. Bruce (p. 136 of this issue), 
Hatiert, J., gave judgment for the plaintiffs, suing as 
executors, for £400, on the ground that the money had been 
obtained by the defendant, who was a spiritualist, by undue 
influence. His lordship found that the relationship of 
patient and healer had existed between the testatrix and the 
defendant, and that the defendant had stood in the relation- 
ship of spiritual adviser to the testatrix’s sister, who was one of 
the plaintiffs; and he held that the fact that the undue influence 
had been exercised on the said plaintiff, and not on the 
testatrix, the owner of the money, made no difference. 


Tithe Act, 1936: A Reminder. 

READERS may be reminded that under s. 14 of the Tithe 
Act, 1936, owners of agricultural land are in a position to 
obtain remission of redemption annuities in excess of one-third 
of the annual value for income tax purposes under Sched. B 
of the land in respect of which the annuities are charged. 
The Tithe Redemption Commission has no power to allow 
remission unless application for a certificate of Sched. B 
annual value is made in the prescribed form before Ist March 
in the year for which remission is claimed, so that applications 
for the certificate must be made before Ist March, 1939, in 
respect of the half-yearly instalments of annuities which will 
be payable on Ist April and Ist October, 1939. A notice to 
this effect appeared in our issue of 28th January (83 Sot. J. 80) 
and readers must be referred thereto for particulars. 


Official Searches in the Land Charges Department. 
CONSIDERABLE inconvenience has been caused to some 
members of the profession owing to the difficulty in obtaining 
supplies of the Form of Application for an Official Search 
under the Land Charges Act, 1925 (L.C. 11). Copies of the 
Form are now again available and certain changes have been 


plaintiff sued the defendants for £4,335 16s. 1ld., which he - made in the arrangement and wording of the Form. 
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Criminal Law and Practice. 

“ EFFECTING ” POOL BETTING TRANSACTIONS. 

Section 3 (1) of the Betting and Lotteries Act, 1934, 
provides that no pari-mutuel or pool betting business shall 
he carried on on any track, subject to certain exceptions, and 
sub-s. (2) provides that * save as is permitted by the preceding 
sub-section, no person shall use any premises whether situate 
on a track or not or cause or knowingly permit any such 
premises to be used as a place where persons resorting thereto 
may effect pari-mutuel or pool betting transactions.” By 
sub-s. (3) any person who contravenes any of the provisions 
of the section is guilty of an offence under the Act. 

On 30th January, in R. v. Jameson, at Croydon Police 
Court, a prosecution under this section failed in a somewhat 
novel set of circumstances. The defendant was a confectioner 
and tobacconist, and he was summoned for using his shop as 
a place where persons might effect pool betting transactions 
contrary to s. 3 of the Betting and Lotteries Act, 1934. It 
appeared that persons obtained coupons for football pools 
in the defendant’s shop. When they had completed these 
they returned them to the defendant, who sent them to the 
pool promoters. The defendant received with the coupons 
the stake money for the previous week’s forecast. An 
inspector of police gave evidence to the effect that he offered 
the defendant 2s. with the first coupon, but the defendant 
told him to pay next week, which he accordingly did. 

It was argued for the defendant that the prosecution had to 
prove that a person who handed a coupon to a shopkeeper 
who might pass it to a pool promoter was effecting a pool 
betting transaction. Under the rules of the pool the trans- 
action did not become effective until the coupon reached the 
promoters, and if it were destroyed in a train accident it did 
not become effective as a pool betting transaction. As 
stated, the Bench dismissed the summons. 

The question before the magistrates was one in which it is 
highly desirable to have an authoritative ruling, in view of 
the prevalent practice of distributing this class of coupon in 
shops. An interesting decision was given in 1894 under s: L 
of the Betting Act, 1853, in Reg. v. Worton [1895] 1 Q.B. 227. 
The words of that section are not, of course, identical with 
those of s. 3 of the Betting and Lotteries Act, 1934, but the 
Act was designed to put an end to a similar type of nuisance. 
It provides: ‘* No house, office, room, or other place shall be 
opened, kept or used for the purpose of the owner, occupier, 
or keeper thereof, or any person using the same . . . betting 
with persons resorting thereto The defendant was 
charged that he did unlawfully use a certain room, usually 
called the “bar” at a certain licensed beerhouse, known 
by the name of the “ William the Fourth,” for the purpose of 
the defendant, when using the same as aforesaid, betting with 
persons resorting thereto, contrary to the statute, etc. 

On each of the three days in respect of which the charges 
were made the defendant was seen in the bar when a number 
of persons came into the bar, took slips of paper which were 
hanging on the wall, wrote on the slips the names of the horses 
which they wished to back and wrapped up in the slips coin 
to the amount for which they wished to back the horses. The 


defendant usually received the packets outside the door of 


the house. “I am quite clear” said Lord Russell, C.J., 
“and I understand that the other members of the court 
agree with me, that if a person uses the bar, as the defendant 
did, for the purpose of meeting the persons with whom he 
intends to bet, he is using it for the purpose of betting with 
persons resorting thereto, even if the money is always handed 
over to him outside the door of the house.” 

On the other hand, in Bradford v. Dawson {1897] 1 Q.B. 307, 
the respondent, who was a professional bookmaker, attended 


at a beerhouse for the purpose of paying out to a number of 
persons, who came into the house for the purpose, sums of 


money which they had won from the respondent on bets made 
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by such persons with the respondent as the result of horse 
races. Cave, J., said: “ When a man pays a bet which he 
has previously made and lost, that is not betting, any more 
than paying for wool, which a man has already bought at a 
different time and place, is buying wool.” Hawkins, Wills 
and Wright, JJ., agreed, the last-named with some doubt. 

The nearest set of facts to those of the Croydon case occurred 
in Samuel vy. Adelaide Club Ltd. [1934] 2 K.B. 69. This was 
an action by the owner of a basement in the City of London, 
part of which he had let off to a club on condition that the 
club would not use the premises or permit them to be used for 
an illegal purpose. The club existed partly for social purposes 
and partly to provide betting in order to attract members and 
obtain revenue for the club. The club arranged with a firm 
of bookmakers to instal a private telephone line from the club 
to the bookmakers’ premises and thereby the club members 
communicated their bets either directly or through a servant 
of the club. The bookmakers supplied a servant of the club 
with information as to races which was published by the 
steward or servant on a blackboard at the club premises, where 
there was aiso a tape machine to inform members of the results 
of races. An agent of the bookmakers regularly attended at 
the club to make and receive payment, and the club took a 
commission of 24 per cent. on every bet, thus making from 
£5 to £10 a week. The plaintiff claimed a declaration that 
the club premises were being used in an illegal manner contrary 
to ss. 1 and 4 of the Betting Act, 1853, an injunction, and 
damages. 

Mr. Justice Atkinson, after examining the authorities, said 
that it must always be a question of fact whether premises are 
being used for the purpose of forbidden betting, and held that 
bets had been made on the club premises and that the book- 
makers had been * procured es by the club to make bets on 
behalf of the “ occupiers ” within the meaning of the section. 
In examining the authorities he pointed out that in Taylor v. 
Monk [1914] 2 K.B. 817, it was held that people could resort 
to a place without actually entering it. He also referred to 
Shuttleworth v. Leeds Greyhound Association Ltd. [1933] 
1 K.B. 400, in which it was held that in view of the decision 
in Att.-Gen. v. Luncheon and Sports Club Ltd. [1929] A.C. 400, 
it could not be argued that there was an offence under the 
earlier part of s. 1 of the 1853 Act where the defendants were 
the owners of a totalisator and permitted its use, but the money 
was nevertheless received by the owners in contravention of 
the later words of the section. 

In R. v. Jameson, supra, it might well be argued that the 
defendant * used ” his premises or caused or permitted them 
to be used for illegal pool betting, particularly as losses appear 
to have been paid at the shop in the shape of the previous 
week’s stake money. The mere fact that the rules of the 
pool provided that the transaction did not become effective 
until the money was received by the promoters does not appear 
to militate against the argument that part of the transaction 
at any rate was effected at the defendant’s premises. We 
shall look forward to further interesting argument on this 


“point. 








The Green Belt (London and 
Home Counties) Act, 1938. 


THe Green Belt (London and Home Counties) Act, 1938, 
which received the Royal Assent on the 29th July last, 
is the result of a private bill promoted by the London County 
Council in connection with their decision to contribute grants 
to other local authorities who take part in the formation 
of the Green Belt round London by the acquisition or 
sterilisation of land. The <Aet that the London 
County Council will have control over the use of land in 
respect of which they have contributed, but, apart from this, 
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F you listed all your personal assets and converted them into cash 
what would the total be ? 


Now assuming from a safe investment interest on this amount could 
be obtained at the rate of 3$% per annum tax free, what income 
would this produce? 


This is the acid test which you should apply to your own resources, 
so that you will know exactly what the financial position of your wife 
and family would be in the event of your death—a contingency 
which it is unwise to ignore. 


Most men are disappointed and not a little perturbed after this . 
self examination. 


THE “SAFEGUARD” POLICY is specially designed 


to augment personal assets by providing an income (tax free and payable 
monthly) for your dependants in the event of death. If you survive the period 
of your family responsibilities the policy provides capital for your own retirement. 
You are invited to make an enquiry for full details and for an illustration suited 
to your own circumstances. Rest assured you will incur no obligation by doing so. 


LEGAL & GENERAL 
ASSURANCE SOCIETY LTD 


Head Office: 10, Fleet Street, London, E.C.4 
Established 1836 Assets exceed {42,000,000 
Branches and Agencies throughout the W orld 
General Manager: VERNON E, BOYS 
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the Act is of far greater interest to practitioners generally 
than the usual private Act of Parliament. 

Property advertisements are not infrequently seen which 
draw attention to the fact, as an additional attraction, that 
the property is situate in the Green Belt, and, when acting 
for a purchaser of such property, it is important to be able 
to advise on the extent of the protection of the amenities 
afforded. A preservation scheme of such magnitude as the 
Green Belt must of necessity affect a very large number of 
landowners, and their advisers, who will doubtless be asked 
to sell or sterilise their properties either wholly or partially, 
or who may generously wish to assist in the scheme by 
voluntary sterilisation or gifts of land. It seems likely 
also that the machinery of the Act may be taken as a precedent 
for similar schemes which may be evolved for other large 
towns. 

What is the Green Belt? According to the Act it is the 
aggregate of all the land in the counties of Buckingham, 
Essex, Hertford, Kent, London, Middlesex and Surrey 
and the county boroughs of Croydon, East Ham and West Ham 
(which counties and county boroughs comprise the area for 
the purpose of the Act) which either has been declared to 
be Green Belt land as provided by the Act, or has been 
acquired by a local authority under the powers of the Act. 
Consequently, pieces of land may be part of the Green Belt 
within the meaning of the Act although in popular speech 
they are in no sense part of a belt or continuous strip of 


land but are isolated and may be a considerable distance- 


from London and other parts of the Green Belt. 

Section 3 of the Act provides, inter alia, that :— 

“For the purpose of establishing a Green Belt round 

London it shall be lawful .. . 

“(a) for the owner of any land within the Area. . . 
by deed entered into with a local authority expressly 
to declare that such land is part of the Green Belt round 
London and (if thought fit) by such deed or otherwise 
to enter into any covenant with a local authority 
restrictive of the user of that land; and 

‘(b) for a local authority... 

“ (i) with regard to any land vested in them within 
the Area to enter into any covenant restrictive of the 
user of that land with the owner . of any other 
land within the Area... 

“(c) for a local authority by agreement to acquire 
whether by purchase gift lease exchange or otherwise 
any land within the Area... 

This section contains the necessary procedure for creating 
the Green Belt. No compulsory powers of acquisition or 
sterilisation are conferred by the Act, although it is, of course, 
possible that any recalcitrant owner who is spoiling the scheme 
may be compulsorily controlled by other means, e.g., under 
the Town and Country Planning Act, 1932. 

The Act does not impose expressly (apart from the some- 
what indeterminate restriction in s. 10 mentioned below) 
any restriction on the use of land which is part of the Green 
Belt although, presumably, it could not be used for building 
development or other purposes which would be incompatible 
with the purposes of the Act. However, wherever a deed is 
entered into with a local authority declaring land to be part 
of the Green Belt that authority will doubtless ask for specific 
restrictions on the use of the land, e.g., that it is to be used for 
agricultural purposes only or as a private open space. 

The Act provides (s. 10) that, except with the consent of the 
Minister of Health and of every local authority which may 
have contributed to the preservation no building shall be 
erected on Green Belt land other than a building ancillary to 
the purposes for which (with all necessary consents) that land 
is for the time being used. 

Two other sections of the Act are noteworthy. Section 19 
enables tenants for life and trustees for sale to exercise the 
powers conferred by the Act with an Order of the High Court, 





or, in the case of tenants for life, with the consent of their 
Settled Land Act trustees, and, in the case of trustees for sale, 
with the consent of all their beneficiaries who are sui juris. 
Section 22 provides that where Green Belt land is subject to 
restrictive covenants in favour of a local authority that 
authority shall be entitled to enforce the covenants against the 
persons deriving title under the covenantor as if they were 
possessed of adjacent land capable of being benefited by such 
covenant, and as if such covenant was entered into for the 
benefit of such adjacent land. 

It will be seen that Green Belt land may be vested in either 
a private individual or a local authority. 

An owner of Green Belt land, whether private individual or 
local authority, can only enter into a covenant which is 
restrictive of the user of the land and is enforceable by s. 22 
of the Act against successors in title with a local authority. 
A local authority may also enter into a covenant restrictive of 
the user of land vested in them with an individual private 
owner, but such a covenant will not be enforceable against 
the successors in title of the local authority under s. 22, 
although having regard to the restrictions on alienation 
mentioned below, this is not of such great importance as it 
might otherwise be. 

There is a difference between Green Belt land vested in 
a private individual and Green Belt land vested in a local 
authority. 

The Act imposes no restriction on the alienation of Green 
Belt land vested in a private individual except, of course, 
that it can only be alienated subject to the Green Belt declara- 
tion and any restrictive covenants affecting it, but it does 
impose serious restrictions on the alienation of Green Belt 
land vested in a local authority. 

Before the local authority can sell or appropriate or in 
certain cases exchange the land they have to publish notice of 
the proposal in the local press, seek the consent of every 
contributing local authority and the county council and of the 
Minister of Health, who has to consider any objections he may 
have received to the proposal. The Minister can override 
the refusal of a contributing local authority or the county 
council to give consent, but, before doing so, must hold a public 
inquiry. 

If a local authority or statutory undertakers wish to 
acquire under compulsory powers Green Belt land vested in 
a local authority they have to obtain the consent of the 
Minister of Health after public notice before initiating the 
compulsory procedure and before consenting the Minister 
must consider any objections made. : 

Where a local authority, highway authority or statutory 
undertakers acquire Green Belt land from an owner not being 
a local authority (such an owner as mentioned above, not 
being prohibited from alienating without consent), the 
restriction in s. 10 ceases to apply, but the local authority, 
highway authority or statutory undertakers must, before 
making any building or constructing or improving a road, 
obtain either (A) the consents mentioned in s. 10, or (B) the 
consent of the Minister of Health alone, in this case, after 
publication in the local press of notice of the application 
and the giving of an opportunity for objections to be made. 

The Act contains a saving for the construction of sewers, 
pipes, watercourses, electric lines, and electrical sub-stations 
and transforming stations, subject, in the cases of overhead 
electric lines and the stations, to the right for any contributing 
local authorities to raise objections. 

Section 18 enables an individual owner to enter into an 
agreement with respect to Green Belt land giving a local 
authority a right of pre-emption. 

Section 4 provides for the deposit of plans of all Green 
Belt land at the Ministry of Health, where any person having 
a substantial interest will presumably be able to find out what 
land is Green Belt land. An inquiry to the appropriate 
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county council and district council would also, no doubt» 
elicit the information. 

‘* Local authority,” for the purpose of the Act, 
any county, borough, urban or rural district council within 


means 


the area. 

It will be seen from this short account of the Act that 
once land has become Green Belt land within the meaning of 
the Act there is every prospect that the amenities will be 
safeguarded for the future, while, at the same time, allowance 
is made for the possibility of other improvements, such as the 
construction of roads or utility services required in the 
public interest, although even in such cases there are safe- 
guards. Any owner willing to co-operate voluntarily in the 
scheme by gifts of land or free declarations may be reasonably 
certain that his munificence will endure and not, as sometimes 
happens, be devoted to other purposes. 

It should be emphasised that land in the Green Belt of 
popular imagination may not be Green Belt land within the 
meaning of the Act, and may be capable of being more easily 
appropriated for other objects, and conversely, that Green 
Belt land within the meaning of the Act may not necessarily 
be situate within the popularly conceived area of the Belt. 

The vast expenditure of public money entailed by the 
scheme must undoubtedly benefit individual properties, and 
the authorities who have spent the money may well attempt 
at some future date to claim betterment under the machinery 
of the Town and Country Planning Act, 1932, or any other 
statutory provisions which may be applicable from owners 
the value of whose property has been thus increased. 








Company Law and Practice. 


RENT in a liquidation is a topic which has frequently been 


discussed here before, but generally in 


Future Rent discussing what the position is where the 
in a landlord has determined the tenancy and in 
Liquidation. respect of what periods he must prove for 


the rent and what he may receive in full, 
On that aspect of the case such questions arise, it ‘will be 
remembered, as, has the liquidator had occupation of the 
premises, and, if so, was that occupation beneficial, and so 
on? This week I am going to consider what the position is 
where, for or another, the landlord 
determine the tenancy on the company going into liquidation, 
even where he has power to do so under the lease, and apart 
altogether from questions of beneficial occupation and the 
like. In the ordinary case the tenant company’s liquidation 
does not determine the lease, but merely makes the landlord’s 


one reason does not 


right of re-entry exercisable, and if he does not exercise it 
neither the company nor the liquidator on its behalf can 
determine the lease except under any express provisions 
that may be found in it for so doing, or unless the liquidator 
can get the leave of the court to disclaim it. 

There are a number of cases dealing with the position where 
a company which is a tenant under a lease is wound up but 
the lease is not determined. The first of these that I propose 
to refer to is Re Haytor Granite Co., U.R. 1 Ch. 77. There 
the company had taken a lease of a quarry and was subse- 
quently ordered to be wound up. In the course of the winding 
up its interest under the lease was sold, and at the date of 
the application no rent was due to the lessor. He took out 
a summons for leave to enter a claim in respect of the amount 
of future rent on the ground that the company were liable 
under their covenant to pay it if default was made by the 
the lease. Lord Romilly, M.R., refused the 
application and the lessor appealed. His 
reversed and an order was made by the lords justices 
directing a ‘claim to be entered for the whole amount at 
which the future rent is estimated, but subject to the 
qualification that the amount to be received on the claim is 


assignee of 
decision was 





not to extend beyond the amount to which the company 


may be liable on the covenant.” The order was to be 


‘without prejudice to any question upon an application for 


dissolving the company, but no order to be made without 
notice to the appellant ”’ (i.e., the lessor). The effect of such 
a claim being entered will be considered below; but in the 
course of his judgment Sir G. J. Turner, L.J., made the 
following remarks: “ The company have entered into a 
covenant which is binding on them during the whole of the 
of their 


term of their lease. It is said that the amount 
liability cannot be estimated. That may or may not 
be so’: and he goes on to say that if the claim is not entered 


the court would have no opportunity of determining whether 
the liability could or could not be estimated. It would be 
kept in ignorance of there being any claim against the 
company for the whole rent, and he says that the court ought 
not to be placed in such a position. 

The matter is taken a step further by the decision in 
Horsey’s Claim, L.R. 5 Eq. 561. In that case the circumstances 
were similar to those in the case last referred to and the 
lessor had obtained leave to enter a claim in the form of the 
claim entered in that case. The lease however had not been 
assigned, and was at the date of the summons in the possession 
of the liquidators. Rent to that date had been paid in full, 
but two dividends of 7s. 6d. and 2s. 6d. respectively had been 
paid by the liquidators before the summons, which was 
taken out by the order that the liquidators 
should pay into court a sum equivalent to the amount of 
the dividends of 5s. and 2s. 6d. respectively on the whole 
of the estimated amount reserved and payable under the 
lease. It does not seem clear why the dividends should be 
calculated at 5s. and 2s. 6d. and not 7s. 6d. and 2s. 6d. It is 
suggested by the headnote that they were asking for dividends 
at the same rate as those which had been paid to the creditors 
to be paid into court, and it may well be that one of these 
The lessor did not however succeed 
in getting any sums paid into court. On his behalf it was 
argued that under s. 158 of the Companies Act, 1862, which 
is in substance the same as s. 261 of the present Act, which 
provides that all debts payable on a contingency and all 
claims against the company, present and future, certain and 
contingent, ascertained or sounding only in damages, shall be 
admissible to proof against the company, a just estimate 
being made so far as possible of such debts or claims which 
do not bear a certain value, the lessor was entitled to prove 
for an estimated amount of his future debt. Giffard, V.-C., 
158 the claimant either had a 


lessor for an 


sums was a misprint. 


however, decided that under s. 
right to immediate proof and payment or that there being 
no rent then due, he had no present right at all. He continued: 
‘Tam of opinion that he is entitled to no present right at all : 
or in other words that the section does not apply to the case 
of the lessor who has the lease always as an absolute security 
a continual remedy by distress—a remedy by re-entry if 
he desires it--who has been paid all the arrears of rent which 
have accrued due since the winding up—and with respect to 
Whom it must be said that the chances of any future breaches 
of covenant or of there being or not being a sufficient distress, 
cannot be the subject of calculation.” He goes on to point 
out that if he was allowed to get a dividend on the future rent, 
it would be an anomalous position that he should not have to 
give up the remedies by covenant, distress or re-entry no 
matter what the amount of the dividend might be. Upon 
similar grounds Bacon, V.-C., in Re Westbourne Grove Drapery 
Co., 5 Ch. D. 248, refused to allow a mortgagee in possession 
of a lessor to a company to have impounded out of the assets 
a sum equal to the aggregate future rent or such other sum 
as might be sufficient to provide for the liabilities of the 
company under its lease. 

It now, therefore, falls to be considered what benefit the 
lessor does obtain by entering a claim such as was directed to 
be entered in the two cases just referred to. 





ee 











February 18, 1939 THE SOLICITORS’ JOURNAL, ix 











he 


or 


| LAW FIRE 
‘|| INSURANCE SOCIETY LIMITED, 


No. 114, Chancery Lane, London, W.C.2. 














ti FIRE ACCIDENT BONDS 








Chaiyman— 


HAROLD MARSON FARRER, Esq. (Farrer & Co.), 


Vice-Chaiyman— 


EDMUND TREVOR LLOYD WILLIAMS, Esq., J.P. | 
| 


| 
Directors : | 
| 
| 


ROWLAND BEEVOR, Esq. ‘(Williams & James), 

LANCELOT CLAUDE BULLOCK, Esq. (Markby, Stewart & Wadesons), 

HUGH ADOLPHUS CARTER, Esq. (Peake & Co.), 

PHILIP HUGH CHILDS, Esq., J.P. (Bramsdon & Childs), 

GUY HARGREAVES CHOLMELEY, Esq. (Frere, Cholmeley & Co.), 

HARRY MITTON CROOKENDEN, Esq. (Francis & Crookenden), | 

CHARLES EASTWOOD, Esq., J.P. (W. Banks & Co.), | 
GEORGE EDWARD HUNTER FELL, Esq. (Carleton-Holmes & Co.), | 
| JOHN CHARLES BLAGDON GAMLEN, Esq. (Morrell, Peel & Gamlen), . | 
EDWIN HART, Esq. (Budd, Brodie & Hart), 
| JOHN BERESFORD HEATON, Esq. (Rider, Heaton, Meredith & Mills), 

PHILIP GWYNNE JAMES, Esq. (Gwynne James & Sons), 

CHARLES WILFRID LEE, Esq., J.P. (Lee, Bolton & Lee), 

CHARLES HENRY MAY, Esq. (May, May & Deacon), 

FREDERICK STUART MORGAN, Esq. (formerly of Saxton & Morgan), 

CHARLES CECIL AMPHLETT MORTON, Esq. (Ivens, Morton & Morton), 
HENRY JOHN NIX, Esq. (formerly of Raymond-Barker, Nix & Co.), 
EDMUND R. W. RADCLIFFE, Esq. (Radclifies & Co.), | 

EDWARD LEE ROWCLIFFE, Esq. (Gregory, Rowcliffe & Co.), | 
WILLIAM LEWIS SHEPHERD, Esq. (Nicholson, Freeland & Shepherd), 
GEORGE LAWRENCE STEWART, Esq. (Lee & Pembertons), 
RALPH PERCEVAL TATHAM, Esq. (Church, Adams, Tatham & Co.), 
GEOFFREY HUGH WALFORD, Esq. (Walfords), 
CHARLES SPOTTISWOODE WEIR, Esq. (A. F. & R. W. Tweedie), | 
FREKE DALGLEISH WILLIAMS, Esq. (formerly of Fladgate & Co.), 
ROMER WILLIAMS, Esq., D.L., J.P. (formerly of Williams & James), 
ARCHIBALD B. B. WILSON, Esq. (Dawson & Co.). } | 

| 


Solicitors—MARKBY, STEWART & WADESONS. 











Please mention ‘‘ Tue Soxicitors’ JournaL ”’ when replying to Advertisements. 








x THE SOLICITORS’ JOURNAL. February 18, 1939 




















Are you a Member of the 


SOLICITORS’ BENEVOLENT 
ASSOCIATION 


INSTITUTED - - - - - - 1858 


which cares for Solicitors, their wives, 
widows and children who have fallen on 
hard times ? 


This Benevolent Fund for the Profession 
operates throughout England and Wales. 


The Association distributed in relief 
last year £19,587, and funds are urgently 
needed to continue this great charitable 
work, 


Subscription: a Guinea a year (Ten 
Guineas Life Membership). 


If you are not a Member, will you join? 


ADDRESS : 


THE SECRETARY, SOLICITORS’ BENEVOLENT ASSOCIATION, 
CLIFFORD’S INN, LONDON, E.C.4. 









































Please mention ‘‘ Tue Soxicitors’ JournaL ’’ when replying to Advertisements, 








Hy 























February 18, 1939 


THE SOLICITORS’ JOURNAL. 


(Vol. 83] 127 








The position is explained to a certain extent in Re Oriental 
Bank Corporation (No. 2) [1895] 1 Ch. 753. In that case the 
company was lessee of land for a term of fourteen years with 
a power to determine the lease at the end of seven years on 
paying the rent and performing the covenants up to the date 
of the term being so determined. The winding up of the 
company took place before the end of seven years. At that 
date the company was insolvent and the liquidator retained 
the premises for a certain period after the winding up order 
had been made and paid the rent in full down to the date on 
which he gave up possession to the lessors’ agent. No 
agreement, however, could be arrived at as to the terms 
on which the company should be freed from further liability 
under the lease, and so possession of the premises was only 
accepted without prejudice to the rights of the lessors in respect 
of the company’s future liabilities under the lease. The 
lessors therefore took out a summons raising the question 
what amount they were entitled to claim and prove for in 
respect of the company’s future liability under the lease. 
During the course of the argument, Vaughan Williams, J., 
says: “Ifa lease is subsisting when the lessee is adjudicated 
bankrupt how can the lessor prove immediately ? He cannot 
have both rent and possession in a winding up a 
liquidator cannot disclaim.”’ 

The lessors, however, refused to accept a surrender except 
on certain terms to which the liquidator would not agree, 
and in his judgment the learned judge says that, as the 
liquidator would not accept the terms and could not be forced 
to, the matter had to be dealt with on the footing of there 
being a subsisting lease. The lessor, therefore, could enter 
a claim for the whole of the future rent but could only prove 
for breaches of the covenant to pay rent which had actually 
taken place at the date of the proof. 

This course might well prove the most beneficial to the 
lessor if the company was solvent and would prove an almost 
intolerable burden in the liquidation, which might well have 
been held up for years, and the liquidator might be forced to 
come to some compromise. Where the company was insolvent, 
however, it would prove a bad course for the lessor, for when 
a dividend came to be paid by the liquidator he would only 
get a dividend on the rent actually due to him, unless the 
liquidator was in possession, and once the liquidator had 
distributed all the assets of the company the claim in respect 
of future rent would be valueless. I propose in the future to 
recur to this topic and deal with the cases which have been 
decided on the question of what the position is when the lease 
is in one way or another determined. 








A Conveyancer’s Diary. 
[CONTRIBUTED. | 


A currousty confused line of authority has come into 
existence dealing with the application of 


Administration assets where an estate is solvent and where 
of Assets : some part of it is not effectively disposed 
Lapsed Share of by the will of the testator. 

of Residue. Administration of Estates Act, 1925, 


s. 34 (3) provides “ where an estate of a 
deceased person is solvent his real and personal estate shall, 
subject to the rules of court and the provisions hereinafter 
contained as to charges on the property of the deceased, and 
to the provisions, if any, contained in his will, be applicable 
towards the discharge of his funeral, testamentary and 
administration expenses, debts and liabilities payable thereout 
in the order mentioned in Pt. II of the first schedule to this 
Act.” Part II, so far as here material, directs that the 
assets should be applied in the following order: ‘ (1) Property 
of the deceased undisposed of by will, subject to the retention 
thereout of a fund sufficient to meet any pecuniary legacies ; 
(3) property of the deceased specifically appropriated or 





devised or bequeathed (either by a specific or general descrip- 
tion) for the payment of debts ; (4) property of the deceased 
charged with, or devised or bequeathed (either by a specific 
or general description) subject to a charge for the payment 
of debts.” Paragraph 8 of the schedule provides that the 
order of application may be varied by the will of the deceased. 

It is noticeable that although the subsection and para. 8 
refer to the will altering the statutory order, paras. 3 and 4 
make particular provisions of the will a necessary ingredient 
in ascertaining the features of the statutory order to which 
those paragraphs refer. There is, therefore, on the face 
of the statute ample excuse for confusion. 

One or two things, however, are perfectly clear. The 
first is that if property of the deceased is undisposed of by 
will because an attempt to deal with it has been made and 
has failed, such property is within the description of “ property 
of the deceased undisposed of by will” in para. 1. Were it 
not for the curious history of this rule, one would have said 
that it was sufficiently obvious. It was originally laid down 
in Re Lamb [1929] 1 Ch. 722, a decision of Eve, J. In Re 
Atkinson [1930] 1 Ch. 47, Clauson, J., said that he considered 
himself bound by Re Lamb. In Re Kempthorne [1930] 
1 Ch. 268, it was suggested in the Court of Appeal that Re 
Lamb was wrong, and that when para. 1 spoke of property 
undisposed of by will, it did not mean property of which the 
will did not dispose but only property of which the will 
had not attempted to dispose. Lord Hanworth, M.R., 
said that it was unnecessary to say anything about Re Lamb, 
as it had nothing to do with the point in Re Kempthorne. 
The other learned lords justices (Lawrence and Russell, L.JJ.) 
did not so confine themselves and both of them went out 
of their way to let fall obiter dicta reflecting upon the correct- 
ness of Re Lamb. In Re Tong [1931] 1 Ch. 202, it was necessary 
to decide in the Court of Appeal whether Re Lamb was good law. 
On this occasion, Lord Hanworth intimated that he had no 
doubt that Re Lamb was correctly decided and that the 
obiter dicta in Re Kempthorne were unfortunate. Romer, L.J., 
had no difficulty in coming to the same conclusion, and 
Eve, J. (who had himself decided Re Lamb) was able to 
concur. In these circumstances, Re Lamb may be treated as 
good law. There is, therefore, no doubt that the words used 
in para. 1 do cover property of which the testator has unsuc- 
cessfully attempted to dispose, as, for example, by reason 
of lapse, or because the gift is void (as it was in Re Tong) 
owing to the legatee or his or her spouse attesting the will. 

In Re Tong an attempt was made to argue that if the 
property in respect of which the deceased digs intestate is 
merely income, it is not within the words of para. 1, on the 
ground that the income of property which has belonged to 
the deceased is never the property of the deceased, because 
it only accrues after the property out of which it issues has 
ceased by reason of the deceased’s death to be his property. 
This argument is very ingenious and somewhat attractive, 
but the Court of Appeal in Re Tong did not have much 
difficulty in refusing to accept it. 

It also seems to be reasonably clearly established that the 
statutory order is varied by the terms of the will in a case like 
Re Petty [1929] 1 Ch. 726. In that case there was a residuary 
devise and bequest on trust for sale and the trustees were 
directed to hold the proceeds of sale upon trust thereout to 
pay the funeral and testamentary expenses, debts, pecuniary 
legacies and certain duties and subject thereto the residuary 
moneys were to be divided among certain persons. One of 
the shares in this ultimate residue having lapsed, it was held 
that the fund which would have gone to the pre-deceasing 
legatee was not the primary fund for the payment of expenses : 
the testator began by creating a mixed fund for the payment 
of legacies, expenses and so on, and there was no undisposed 
of share of any fund save that which would be left after meeting 
the expenses which were a first charge upon the proceeds of 
sale. The will in Re Petty was a perfectly ordinary one, and the 
decision must put a great many cases beyond doubt. 








128 


THE SOLICITORS’ JOURNAL. 


February 18, 1939 








3ut when one gets to anything but the simplest case of a 
universal gift on trust for sale with all payments of whatever 
kind charged upon it, difficulties occur with which the 
subsequent cases have been concerned. Re Worthington 
[1933] Ch. 771, was, however, a comparatively simple case. 
The will appointed a sole executor. It gave some pecuniary 
legacies and then gave and devised all the residue real and 
personal to two persons in equal shares absolutely. One of 
these persons died before the testator, and the court held that 


as the will gave no directions at all as to the payment of 


debts and gave no directions as to how the pecuniary legacies 
were to be paid, the statutory order must apply with the 
consequence that the lapsed share was the primary fund. 
Re Lamb itself was more or less a similar case. The testator 
directed that all his just debts, funeral and testamentary 
expenses should be paid; having made some specific gifts, 
he directed that the rest, residue and remainder of his estate 
should be divided among four named persons, one of whom 
predeceased him. It was again held that there was nothing to 
disturb the statutory order and consequently the lapsed share 
of residue was the primary fund for the payment of debts 
and expenses. The same result was arrived at, as we shall 
see, in Re Sanger [1939] Ch. 238: 82 Sot. J. 950. In 
Re Atkinson, on the other hand, the statutory order was found 
to be inapplicable. In that case there was a very large 
specific devise and a very small sum of personalty. The 
personalty was bequeathed on trust for sale and on trust out 
of the proceeds to pay the debts, and so on, and subject thereto 
the residue was to go on certain trusts. The personalty was 
by itself insufficient to pay the debts and funeral expenses. 
The realty, if available, would The 
specific devisee predeceased the testator and the devise to him 
lapsed. It was held, however, by Clauson, J., that the 
personal estate was the primary fund for the payment of 
liabilities, because the will had laid down that they were to 
be paid out of the proceeds of sale of the personalty. 


have been ample. 


In Re Kempthorne there was a general devise of all realty 
and the personalty was given “ subject to and after payment 
of” the various liabilities to certain persons, some of whom 
predeceased the testator. Maugham, J. then 
considered that a provision of this kind was insufficient to 
vary the statutory order. He drew attention to the fact that 
paras. 3 and 4 of Pt. IL of the schedule seemed to indicate 
that the will might make some provision charging the liabilities 
on a fund other than the lapsed share without necessarily 
varying the statutory order. The Court of Appeal, however, 
reversed his decision and held that the words used in the case 
before them did vary the order. The result was, of course, 
that the liabilities were paid before the residue was ascertained 
and were not payable out of the lapsed shares in exoneration 
of the others. In Re Tong [1931] 1 Ch. 202, the will appointed 
executors and directed them to pay certain legacies free of 
estate duty and legacy duty and directed that any estate duty 
payable on any gifts made by the deceased inter vivos should 
be paid out of the estate. Subject to these directions there 
were certain pecuniary legacies and annuities and a specific 
devise. The executors were directed to collect the income 
of the rest of the estate and pay it to certain persons. The 
gift of a large part of this income having failed to take effect, 
the Court of Appeal held that the statutory order applied in 
the case of all liabilities, other than the estate duty in respect 
of gifts inter vivos, and that such liabilities were accordingly 
payable out of the lapsed share of income. 


(as he 


All these cases were recently reviewed by Simonds, J., in 
te Sanger [1939] Ch. 238 ; 82 Sox. J. 950, where there were 
gifts of certain legacies and annuities followed by a devise and 
a bequest of the residue and remainder of the testatrix’s estate 
equally among five persons, two of whom predeceased her. 
Later in the will there was a clause which directed that all 
duties payable on the death of the testatrix should be 


discharged out of her estate. This provision was almost 
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identical with that in Re Tong, which dealt with the estat 
duty on gifts inter vivos. Simonds, J., however, did not 
conceive himself to be bound by Re Tong, and came to the 
conclusion that the undisposed of share of residue was the 
fund primarily applicable to the discharge of all the liabilities 
in respect of which questions were asked by the summons, 
including the duties which the will expressly made payable 
out of the “ estate.”” The reason given by the learned judge 
was that the point decided in Re Tong was that the expenses 
other than the estate duty on gifts infer vivos were payable 
out of the lapsed share, and not that the latter were not so 
payable. 

The law cannot be regarded as either satisfactory or clear, 
but the principal impression which one gathers from these 
cases is that, in the absence of the creation of a fund by a devise 
and bequest on trust for sale, coupled with a direction to pay 
the liabilities out of the proceeds of sale, it is very difficult 
to displace the statutory order. That order has in fact only 
been displaced in two cases, other than cases like Re Petty. In 
one (Re Kempthorne) there were words introduced by the 
expression * which fairly clearly gave the charge 
of liabilities priority to everything else, and in Re Tong, so far 
as the estate duty was concerned, there was a specific direction 
that it was to come out of the estate. Simonds, J., however, 
did not think that this was expressly decided in Re Tong. 

It is a little difficult to say what order of application really 
does the most abstract justice, but the practical lesson to be 
derived from these cases is that when a will is being drawn 
care should be taken to see that there is a proper trust for 
sale of the residuary realty and personalty in all normal cases, 
and that the debts and funeral and testamentary expenses, 
legacies and duties are made a first charge on the proceeds of 
sale. If that be done, it will at least be clear that the case 
is covered by Re Petty and that if any of the shares of ultimate 
residue lapse they will not be the primary fund for the payment 
of the outgoings referred to. Almost any other form of words 
is liable to make an originating summons necessary. 


subject il 








Landlord and Tenant Notebook. 


THE Report of the Committee on the Responsibility for the 
Repair of Premises Damaged by Hostilities 
(Cmd. 5934) contains a good deal of matter 
which is of interest to those concerned with 
the law of Landlord and Tenant. I will 
not set out to discuss all its findings and recommendations 
with regard to * the legal rights and liabilities inter se of 
persons interested in ‘buildings in the event of the buildings 
being destroyed or damaged by or in consequence of 
hostilities,” though most of these naturally concern that 
branch of the law. For the present a broad survey will suffice. 

As regards the existing law, the claim made in para. 3 of 
the Report that this is “* reasonably clear’ from a number of 
decisions which they cite, starting, of course, with Paradine 
+. Jane (1647), Aleyn 26, is, I think, a sound one. True, it 
was at one time suggested that the ground of the decision 
referred to was that the facts amounted to trespass rather 
than eviction; the alien Prince Rupert and his alien troops 
did not take permanent possession ; their conduct compelled 
the tenant to leave, but he might return. But the theory is 
untenable when one reads the judgment. The ratio decidendi 
was clearly that the obligation sued on was one imposed on 
the obligor by his own act: “ he is bound to make it good, 
if he may, notwithstanding accident by inevitable 
necessity, because he might have provided against it by his 
contract, and therefore if the lessee covenants to repair a 
house, though it be burned by lightning or thrown down by 
enemies, yet he ought to repair it.” True, in 1 Rolls Abr. 236 
it is said that if land becomes flooded by fresh water a lessee 
cannot claim apportionment, because he will ultimately 
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have the land back, and can fish in the meantime ;: but if the 
sea encroached, the remedy would be available, as there was 
little chance of reclamation and everyone could join in the 
fishing ; and reference is made to cases decided in 1544 and 
reported in Dyer, p. 56; but it is clear that no question of a 
covenant was raised. 

Incidentally, the same hostilities which led to Paradine v. 
Jane were responsible for the less-known Harrison v. North 
(1667), 1 Cas. in Ch. 83. The tenant of a London house 
having left it to join the King at Oxford, the Parliamentarians 
took possession and used it as a hospital ; he was now sued for 
arrears of rent, did not defend at law, but asked for equitable 
relief in respect of the period during which the house had been 
commandeered, pointing out that the Act of Oblivion had 
deprived him of his remedy against the offenders. The Lord 
Chancellor, after consideration, decided that he could not 
intervene. 

The other authorities referred to in the report are Surplice 
v. Farnworth (1844), 7 Man. & G. 576, which did not arise 
out of hostilities, but illustrated the independence of the 
obligations of a lease (see last week’s ‘°° Notebook ”’) : and two 
cases which relate to the events brought about by the Great 
War. Of these, Redmond v. Dainton [1920] 2 K.B. 256, is 
very much in point ; a leasehold house was severely damaged 
by a bomb dropped by an enemy aeroplane, and the tenant 
was held liable on his covenant to repair. Matthey v. Curling 
[1922] 2 A.C. 180, concerned a country house taken possession 
of by the War Office under the D.O.R.A. : it was used to house 
prisoners of war till February, 1919, when it was burned down, 
and the department * relinquished formal possession of the 
ruins on the 4th June, 1919.” The same principle was 
applied, and a plea of eviction by title paramount was 
rejected as the occupation was temporary (cf. Popular 
Catering Association Ltd. v. Romagnoli (1937), 1 All E.R. 167, 
discussed in this ** Notebook,” 81 Sox. J. 151). 

The Committee also found that a lessee cannot compel 
a landlord who is liable to repair to perform his obligation 
specifically. One cannot cavil at this view of the law; in so 
far as it is based on impossibility of supervision, it was 
criticised by A. L. Smith, M.R., in Wolverhampton Corporation 
v. Emmons [1901] 1 Q.B. 515, CLA. (see the * Notebook,” 
77 Sot. J. 775): but the rule has been so long acted upon 
that it is not likely to be disturbed. 


Lastly, the report points out that under the existing law if 


neither party is bound to repair under the lease, nothing else 
will constrain them to do so, and then turns its attention to 
practice. It is pointed out normally a covenantor looks after 
minor repairs himself, insures against liability for larger 
expenditure, and must have undertaken responsibility on the 
assumption that facilities for insuring would be available. 
Now that insurers will not accept war risks of this nature, and 
the Government, the Committee understands, finds the 
promotion of a scheme not feasible, ~* the basis on which the 
covenantor entered into his obligation has fundamentally 
altered as a result of events over which he has no control.” 
No doubt Messrs. Jane, Harrison, Dainton and Curling felt 
much the same about it in 1647, 1667, 1920 and 1922. 

The first recommendation, then, is that statutory provision 
should be made relieving from all responsibility for war 
damage, including responsibility undertaken when the 
covenantor might have known he would be unable to insure : 
for in practice, it is pointed out, leases are frequently not 
negotiated on equal terms. The proposed legislation is set 
out in a schedule, and this will be found to include a com- 
prehensive clause to the effect described, including a 
prohibition against contracting out. 

The next recommendation is that lessees should be bound 
to notify their landlords of war damage and allow them to 
enter, inspect and repair. 

The report proceeds to deal with the substantial difficulties 
which remain ; for, as is pointed out, abrogating lability to 





repair does not affect the continuance of other obligations. 
The principle which the Committee recommends envisages 
the division of all war damages into two classes: damage 
which renders the premises ** unfit’ and damage which does 
not. The concluding remarks of para. 10 read as if the 
Committee had suddenly decided to limit its scope to residential 
property; but from para. 12 and the schedule it is clear 
that this is not the case. If premises be still * fit’ obligations 
other than obligations to repair are to continue; when 
* unfit,” rights are to arise with which I shall deal next week. 

The proposed definition of “ unfit” is: “in the case of 
residential or office property unfit for human habitation or 
office purposes by the class of tenant likely to occupy the 
property in question having regard to all the circumstances 
and especially that a state of war is in existence. In the 
case of other property means unfit for the purposes for which 
such property can reasonably be used by the holder of the 
lease consistently with the terms on which it is held.” 

Two minor criticisms can perhaps usefully be offered. The 
first may be said to be based on the old adage “ a stitch in time 
saves nine.” Bombs or shells (the report is not limited to 
damage done by aerial warfare) and the resultant blast may 
do damage which does not in itself render the property unfit 
for human habitation or office purposes or purposes for which 
it can reasonably be used, ete., but which, if left alone, will 
extend itself as the result of the action of the elements and 
of ordinary user. The report does not appear to contemplate 
damage due to warfare plus weather, except in so far as it 
proposes to oblige tenants to inform their landlords of war 
damage and to give the latter the right to repair it. 

The other criticism relates to the standard and definition 
which are to be introduced; and I will at once admit that 
it is easier to criticise than to suggest alternatives in this 
case. Nevertheless, when one considers the remarkable 
difference of high judicial opinion on the meaning of * in all 
respects reasonably fit for human habitation’? expressed in 
obiter dicta 11 Morgan v. Liverpool Corporation [1927] 2 K.B. 
131, C.A. (see the ** Notebook,’ 82 Sou. J. 773), one sees 
the difficulty which may confront those who have practically 
to apply a definition of this kind. I think this difficulty has 
not escaped the notice of the Committee, for the definition 
reproduced above omits the “reasonably”? and “in all 
respects” of the Housing Acts (two qualifications which, it 
was suggested, cancelled one another out), and in the case 
of residential and office property it directs that all the cireum- 
stances, including the war, be taken into consideration, and 
also the * class of tenant likely to occupy the property in 
question.’ I doubt, however, whether the attempt to draw 
distinctions between classes of tenants would serve any useful 
purpose in this case. At all events, if the underlying idea is 
that smaller and cheaper properties are occupied by hardier 
and less fastidious tenants, it would be well to consider, the 
standpoint of Atkin, L.J., in the case mentioned above, whose 
view was that the less the accommodation the more important 
it was that windows should be capable of being opened. It 
is possible that this part of the proposed definition was 
inspired by the judgments in our old friend Proudfoot v. Hart 
(1890), 25 Q.B.D. 42, C.A., “Spitalfields House v. Grosvenor 
Square Mansion,” or to Alderson, B.’s “ used and dwelt in 
not only with safety, but with reasonable comfort, by the 
class of persons by whom, and of the sort of persons for 
which, they were to be occupied” in Belcher v. M’Intosh 
(1839), 2 Moo. & R. 186; the latter, indeed, concerned 
“habitable.” But the repert says, in terms, in para. I1, 
that the standard of repair required to satisfy * fit’ would 
be below that of a repairing covenant, and in the last- 
mentioned case * habitable ” was treated, for the purposes of 
that case, as convertible with ** tenantable.” 





Back numbers of the Journal may be obtained from 
The Manager, 29/31, Breams Buildings, London, E.C.4. 
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Our County Court Letter. 
SALVAGE AWARD. 

In a recent case at Newcastle-on-Tyne County Court (McLean 
and Others v. Salvesen & Co. Ltd.) the plaintiffs were three 
River Tyne foyboatmen, and the defendants were the owners 
of the steamship “ Brandon.” On the 12th February, 1938, 
the “‘ Brandon” broke her moorings during a strong full 
gale—one of the worst during last winter. The wind rose 
from a speed of 42 miles per hour to gusts of 60 miles an hour, 
and from | p.m. to 7 p.m. the plaintiffs were engaged in 
clearing the moorings of the 3randon,” which had been 
swept inshore against a dolphin and was grinding against the 
mud. The plaintiffs had been on duty downstream, and were 
towed to the spot in their foyboat by the tugboat ‘ Cruiser.” 

The value of the ‘“ Brandon” was £50,000, and _ the 
plaintiffs, in view of their six hours’ work, claimed salvage. 
The defence was that the “ Brandon ” was not at any time in 
danger. Although there was a fresh gale it was the tugboats 
and not the plaintifis that rescued her—if she was in any 
danger while against the dolphin. It was conceded that the 
plaintiffs were doing their ordinary work in conditions that were 
not ordinary, and that they had rendered salvage services. 
The claim, however, was exaggerated. His Honour Judge 
Richardson observed that, although the plaintiffs had not 
saved the ship from total or serious loss, they had helped to 
render useful services, in respect of which something more than 
ordinary pay was due. A principle of salvage was to award 
something more than good pay, as an encouragement to render 
such services. An award was made of £50, of which £30 was 
to be paid into court, with costs. 

ABORTIVE SALE UNDER EXECUTION. 
In Pigs Marketing Board v. Down, recently heard at Tiverton 
County Court, an application was made for a committal order 
in respect of an unsatisfied judgment for £22 19s. 2d. for 
damages for failure to fulfil pig contracts. The applicants’ 
case was that the judgment had been given at Westminster 
County Court, and the amount was payable at £1 a month. 
The defendant explained that his reason for not delivering 
the pigs was that they were under weight. He had only 
been a fortnight in default. It was pointed out to the 
defendant that the judgment had been given and the matter 
could not be re-opened. The defendant further contended 
that all that he had owned on his farm had been sold by 
auction under an execution. Evidence was given, however, 
by the auctioneer that the farm stock comprised four horses, 
three sows, five calves, sixteen cows, three carts and two 
wagons and trailers. The total value from £400 to 
£500, but the amount realised at the auction was £2 13s. 6d. 
Horses, for example, were sold for 2s., Is. 6d., and two for 
Is. each. His Honour Judge Thesiger observed that there 
was evidently a conspiracy to defeat the ends of justice. An 
order was made for payment of the amount claimed, with 
costs, in two monthly instalments. In default the defendant 
would go to prison for twenty-one days. 
TITHE REDEMPTION ANNUITIES. 

In Tithe Redemption Commission v. Down, recently heard at 
Tiverton County Court, an application was made that an 
order for the recovery of £55 15s. 6d. as arrears of tithe rent- 
charge be converted into a personal order against the 
defendant. Judgment had been obtained, but could not be 
satisfied by the ordinary process of execution. Proceedings 
had been begun at the same time for the 
£112 17s. 3d. as arrears of tithe rent-charge, so that the total 
An application was made for 
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recovery 


amount owing was £168 12s. 9d. 
the continuation of those proceedings in the name of the 
Commission and for the consolidation of the two cases—both 
being in the form of an order for the recovery of the debts 
from the defendant personally. His Honour Judge Thesiger 
made orders as asked. 
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Reviews. 


Principles of Company Law. By J. Cuarteswortu, LL.D. 


(Lond.), of Lincoln’s Inn, Barrister-at-Law. Second 
Edition, 1938. Demy 8vo. pp. xlvili, and ‘with Index) 
320. London: Stevens and Sons, Ltd; Sweet & Maxwell, 
Ltd. 7s. 6d. 


This excellent little students’ text book has now reached 
its second edition, and continues to answer a demand for a 
readable and concise work on a complicated subject. Com- 
pression in such a case is always difficult, and the author 
has been so highly successful that little criticism can be 
offered of his selectivity. The statement at page 24 of the 
effect of s. 22 of the Companies Act, 1929, is perhaps a little 
too concise, as it omits the important fact that a member 
may agree in writing to be bound by an alteration in the 
memorandum or articles increasing his liability to contribute 
to the company’s share capital. 

It is difficult to avoid observing that a certain amount of 
carelessness has been shown in the make-up as “posible” 
for ‘* possible ” (p. 222) and “ must” for “ may” (p. 188) 
tend to show. These are however small matters which can 
be corrected in the next edition, which we have no doubt 
this useful work will achieve in the not very distant future. 
Who's Who, 1939. Demy 8vo. pp. 51 and 3,536. London : 

Adam and Charles Black. 63s. net. 

The 1939 edition of *‘ Who’s Who” is the ninety-first of 
the Between its covers are contained short auto- 
biographies of more than 40,000 people of importance. These 
records of their careers are supplied by the subjects themselves, 
and are brought up-to-date every year. The volume, which 
is strongly bound in buckram, is an indispensable work of 
reference for the office. 


series. 


Books Received. 

The Law of Hire Purchase. By 1. H. Jacos, LL.B. (Hons.), 
Lond., of Gray’s Inn, Barrister-at-Law. 1939. Demy 8vo. 
pp. xxxi and (with Index) 333. London: The Estates 
Gazette, Ltd. 13s. 6d., post free. 

The Principles of English Law and the Constitution. By 
O. Hoop Puttuirs, M.A., B.C.L. (Oxon), of Gray’s Inn, 

1939. Demy 8vo. pp. xvi and (with 

Sweet & Maxwell, Ltd. 21s. net. 


Barrister-at-Law. 
Index) 610. London : 








Correspondence. 


[The views expressed by our correspondents are not necessarit 
those of THE SOLICITORS’ JOURNAL. ] 


The Clergy Widows Fund. 

Sir,—I should like to bring to the notice of your readers 
aecommunication which I have received from the Church of 
England Pensions Board. I understand that this com 
munication has been sent to every firm of solicitors. It is 
the National Appeal for 1939 for the Clergy Widows Fund. 

It is hardly necessary for me to stress the obvious merits 
of such an appeal which offers to all an opportunity of 
recognising the unselfish services to the community of the 
wives and daughters of the clergy by lessening the fear of 
poverty in their old age. 

I feel that I may well commend it to your readers at large 
with the suggestion that when instructions for testamentary 
disposition are being received “The Clergy Widows and 
Dependants Augmentation Fund ” of the Church of England 
Pensions Board should be borne in mind as a very deserving 
beneficiary. 


Bourne End, Bucks. SLESSER. 


HENRY 
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To-day and Yesterday. 


LEGAL CALENDAR. 


13 Fesruary.—On the 13th February, 1820, Leonard 
MacNally, one of the strangest figures at | 
the Irish Bar, died. He was buried at Donnybrook. 


14 Fesruary.—On the 14th February, 1775, an under- 
graduate of University College, Oxford, 
wrote in a letter: ‘* We have one of the best scholars among 
the undergraduates. His name is Plumer ; ardent, indefatig- 
able in his studies, no difficulties can discourage, no pleasures 
allure him, but on he toils with unwearied application and 
must, I think, reach the summit of human science if the great 
teacher Death does not interrupt his progress which seems 
likely from his consumptive appearance.”’ Plumer lived for 
nearly fifty years more, surviving his panegyrist and becoming 
Master of the Rolls. 
15 Fesruary.—On the 15th February, 1832, when steam 
vessels were still a novelty, the Recorder of 
London had to decide whether the steam-packet ‘ Royal 
Sovereign ” navigating on the Thames came within the term 
‘craft,’ for the Master and Wardens of the Watermen’s 
Company had prosecuted her pilot under an early Act of 
George III forbidding any but a free waterman to “ steer 
and work any wherry, lighter or other craft’ on the river. 
The judge decided that even gunboats came within the term 
and that the pilot of the ‘‘ Royal Sovereign ”’ was guilty. 


16 Fesruary.—On the 16th February, 1791, a German 
footman was indicted at the Old Bailey for 
stealing a pair of silver snuffers, a silver snuffer-stand and two 
silver vessels from Buckingham House, the royal residence, 
which afterwards grew to be Buckingham Palace. He had 
worked well for years in the service of many distinguished 
people, including the celebrated Fanny Burney, then second 
Keeper of the Queen’s Robes. Wandering in the Park, 
stranded, penniless and hungry, he had called at Buckingham 
House to ask her help and had given way to the temptation 
of taking the articles. A merciful jury saved his life by finding 
him guilty of stealing to the value of 39s. Another shilling 
on the verdict would have hanged him. 


17 Fesruary.—When Sir Richard Rainsford was appointed 
Chief Justice of the King’s Bench everyone 
was surprised, for he was an inoffensive and gentlemanly 
person over seventy years of age who seemed too old for such 
a promotion. His tenure of office was short, for in a very 
little time he was removed to make way for Scroggs. He died 
soon after at his country seat at Dallington on the 
17th February, 1680. 
18 Fepruary.—Captain James Lowry’s voyage from 
Jamaica to England in the * Molly,” in 
1750, was a disastrous one for him. His crew mutinied on 
the High Seas and took the ship into Lisbon. There he had 
to get the consul to reinstate him, sending the men home 
under arrest in a warship. Arrived in London he found 
himself arrested in his turn on a charge of murder, and at the 
Old Bailey, on the 17th February, 1752, the sailors swore that 
he had tied up his cabin boy and beaten him to death, and 
that they had deprived him of his command because of his 
intolerable cruelty to them. The captain declared that this 
was a “frame-up” to save their own necks, but he was 
convicted and sentenced to death. 
19 Fesruary.—On the 19th February, 1779, the following 
were the death sentences at the Old Bailey : 
Robert Dare, for robbing his mistress of a gold slide; John 
Richmond, for housebreaking ; James Wosley, for stealing 
stockings; John Huddey, for burglary; Naphthali Jacobs, a 
Jew, for stealing kitchen furniture; William Germain, for 





horse stealing ; Frederick John Eustace, for stealing linen ; 


Sarah Hill, for stealing wearing apparel ; Thomas Newman, 
for a street robbery; Rowland Ridgley, for possessing a 
coining implement. 


THE WEEK’s PERSONALITY. 

Leonard MacNally’s was a life paradoxical even in Ireland. 
The son of a Dublin merchant, he was left an orphan at the age 
of four. He lived in Bordeaux for a while. Returning to 
Ireland at the age of nineteen, we find him opening a small 
grocery shop. A few years later he was called to the Bar. 
He was also a poet, a journalist and a playwright. He joined 
the United Irishmen in their struggle to liberate their country, 
fought a duel to vindicate their honour, and published rebellious 
verses. Just when he turned traitor no one knows, but by 
1794, when his house was one of the chief meeting places of 
the revolutionaries, he was covertly in league with the author- 
ities and in receipt of funds which were soon stabilised at a 
secret pension of £300 a year. When the rebels were tried, 
he was regularly briefed for the defence and as regularly 
betrayed their secrets to the Crown lawyers. His handsome 
appearance, sparkling eyes and moving eloquence deceived all 
his generation, and, difficult and dangerous as was his role, he 
played it successfully to the last. He had lived a Protestant, 
and on his death-bed he crowned the contradictions of his 
career by sending for a Roman Catholic priest from whom he 
received absolution. 


Asout Law Reportine. 

The committee just appointed by the Lord Chancellor 
to inquire into the state of law reporting has to face a problem 
which has become increasingly acute with the spread of the 
fallacy that any fool could do it. It is indeed a highly 
specialised job, and on this aspect of the matter Lord Campbell, 
who was a reporter before he was a Chief Justice, has some 
interesting things to say. He tells how, in his reporting days, 
he “‘ had a drawer marked * Bad Law’ into which I threw all 
the cases which seemed improperly ruled. I was flattered to 
hear Sir James Mansfield, C.J., say: ‘* Whoever reads 
Campbell’s Reports must be astonished to find how uniformly 
Lord Ellenborough’s decisions were right.’ My rejected 
cases, which I kept as a curiosity—not maliciously —were 
all burnt in the great fire in the Temple when I was Attorney- 
General.”” In these days of indiscriminate reporting, no 
distinction is made between bad law and good, and no fire 
can destroy the unwanted records. 


AN OLD PROBLEM. 

By the end of Lord Campbell’s life, the problem of law 
reporting was already causing anxiety to the judicious. 
**T leave behind me,” he wrote, ‘ thirteen huge volumes of 
Queen’s Bench reports filled with my judgments while | 
presided in the Queen’s Bench. But from the portentous 
multiplicity of the law reports now published, there seems 
almost a certainty of all the judgments of every judge, 
however eminent, being speedily smothered. The whole 
world is now insufficient to contain all the law reports which 
are published. I remember the time when one good-sized 
bookcase would hold all the books worth consulting, from the 
Year Books to the last number of the Term Reports. What 
is the remedy ? Perhaps a decennial auto da fé.”” Although 
the learned Chief Justice did not evidently care to suggest it, 
the remedy, it may be, might have lain in the application of 
his own reporting methods. But all this question is an old 
story. As long ago as the days of Queen Anne we find 
Holt, C.J., complaining bitterly of the ** Skimblescamble stuff” 
published by his reporters which he said would make posterity 
think ill of his understanding and that of his brethren. Queen 
Anne is dead and the complaints still go on. 





Subscribers are reminded that the binding of the Journal, 
in the official binding cases, is undertaken by the publishers. 
Full particulars of styles and charges will be sent on appli- 
cation to The Manager, 29/31, Breams Buildings, E.C.4 
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Notes of Cases. 
Judicial Committee of the Privy Council. 
Pyrmont Ltd. and Another v. Schott. 
Lord Atkin, Lord Porter and Sir Lancelot Sanderson. 
Ist December, 1938. 
GGiBRALTAR—CONTRACT—CURRENCY 
Not Lecat TENDER IN GIBRALTAR 
REPAYMENT IN PESETA NOTES 
OF DEBT. 
Appeal from a decision of the Supreme Court, Gibraltar. 


LOAN OF PESETAS 
* Unit or CurRRENCY ” 
-WHETHER A DISCHARGE 


The appellants in May, 1935, borrowed from the respondent 
500,000 pesetas which she had standing in the names of 
the trustees of her late husband on deposit at Barclays Bank in 
Gibraltar. The appellants executed a bond to pay the 
respondent 500,000 pesetas on the 22nd May, 1936, and 
meanwhile to pay interest at 33 per cent. per annum by 
half-yearly instalments on the 22nd November, 1935, and the 
22nd May, 1936. On the 22nd November, 1935, the half- 
year’s interest was duly paid. By an order in council of the 
%th August, 1898, sterling money of Great Britain became the 
only legal tender in Gibraltar, but pesetas were in frequent 
The peseta is the unit of Spanish currency. At all 
material times gold coins without limit and silver coins of 
5 pesetas alone were legal tender in Spain. The Bank of 
Spain were authorised to issue peseta notes, but in ordinary 
transactions between individuals they could be refused. In 
practice, they were accepted inasmuch as the Bank of Spain 
In Gibraltar 


use. 


were under an obligation to meet their notes. 
pesetas, in whatever form, were not currency at all, but were 
a commodity which could be bought or sold like any other 
commodity, although until March, 1936, peseta notes were 
commonly given and accepted both in Spain and in Gibraltar, 
as the equivalent in value of the coinage they represented. 
In March, 1936, the Spanish Government prohibited the 
export of any notes of the Bank of Spain unless accompanied 
by an authorisation called a “guia.” Notes which were wedded 


to an appropriate “guia” could be reintroduced, and were of the . 


same value as the coinage they represented ; but there were 
a large number of peseta notes already in Gibraltar for which 
there were no * guias.”” Notes with * guias”’ had a higher 
value than those which for lack of a * guia” could not be 
remitted to Spain. On the 19th June, 1936, the appellants 
paid the interest due up to that date in silver, and tendered 
a cheque on the Credit Foncier for 500,000 pesetas. The 
payment refused unless corresponding Government 
‘ guias ” were also provided. The appellants then informed 
the respondent that they had notified the Credit Foncier in 
Gibraltar to hold at her disposal the sum of 500,000 pesetas, 
and that they disclaimed liability for further interest. The 
respondent also refused payment at the rate of 42 pesetas to 
the pound inasmuch as that rate of exchange was over and 
above the official rate. The appellants thereupon, on the 
16th October, tendered a bundle of 500,000 peseta notes 
without * guias.”” That tender was refused and this action 
was brought. It was admitted before the board that the 
contract was for the supply and return of pesetas in Gibraltar 
and therefore for the supply and return of commodities and 
not of money. The Supreme Court of Gibraltar held in favour 
of the respondent. 

Lorp Porter, delivering the judgment of the Board, said 
that the first question to be determined was what commodity 
the appellants contracted to tender to the respondent on the 
22nd May, 1936. The evidence established that the commodity 
agreed to be supplied was pesetas. Therefore, the appellants’ 
contract was to return 500,000 pesetas in Gibraltar on the due 
date. The word * peseta”’ meant the unit of account in the 
currency of Spain. The question, therefore, was what perform- 
ance was required to fulfil an obligation to pay a foreign unit 
It had already been discussed in Re Chestermans’ 


was 


of account. 





Trusts [1923] 2 Ch. 466, where it was held that the obligation 
was to pay in whatever at the date of repayment was legal 
tender and legal currency in the foreign country whose money 
was lent. That correctly enunciated the law 
applicable to the present Case. In their lordships’ view, the 
appellants borrowed 500,000 units of account of the Republic 
of Spain, not 500,000 peseta notes: and they were under 
contract to return 500,000 such units of account. That 
contract was not fulfilled by the tender of 500,000 peseta 


decision 


notes—such notes not being units of account of the Spanish 
Republic. The appeal must be dismissed. 

CounseL: H. U. Willink, K.C., and John Lawrence, 
for the appellants; H. J. P. Hallett, K.C., and Stephen 


Chapman, for the respondent. 
Adler & Perown: 


{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


SOLICITORS : William A. Crump & Son. 


House of Lords. 


New Brunswick Railway Company v. British and French 
Trust Corporation Limited. 
Lord Maugham, L.C., Lord Thankerton, Lord Russell of 
Killowen, Lord Wright and Lord Romer. 
13th December, 1938. 
30ONDS—PAYABLE IN 
APPLICABLE—PREVIOUS 


First MorrGace Goup 
GoLp CLAUsSE—LAW 
EsTorprpEL BY Recorp. 


CONTRACT 
LONDON 
ACTION 
Appeal from a decision of the Court of Appeal (81 Sox. J. 

1038) reversing a decision of Hilbery, J. (80 Sox. J. 148). 

The plaintiffs held 992 first mortgage gold bonds issued by 
the defendants, a Canadian corporation, on the Ist August, 
1884. which became due for repayment on the Ist August, 
1934. By each bond the defendant railway company, for 
value received, promised to pay on that day to the bearer 
or registered holder * the sum of £100 sterling, gold coin of 
Great Britain, of the present standard of weight and fineness, 
at its agency in the City of London, England, with interest 
thereon at the rate of £5 sterling per centum, per annum, 
payable semi-annually on the Ist February and August in 
London or, at the option of the holder, 
at. . . New Brunswick, on presentation of the interest 
warrants On the 15th March, 1935, the plaintiffs 
presented the bonds in London, demanding a sum which 
represented the price in London in sterling calculated at the 
Ist August, 1934, of 12,327.447 grains of gold of the standard 
fineness specified in the Coinage Act, 1870. Alternatively, 
they demanded payment of £99,200 in current gold coin of 
Great Britain. This the defendants refused, tendering £100 
sterling for each bond. Hilbery, J., decided in favour of the 
defendants. The Court of Appeal reversed that decision and 
the defendants now appealed. 

Lorp Mavucuam, L.C., in giving judgment, said: On the 
primary question of the true construction of the bonds none 
of their lordships entertained, he (the Lord Chancellor) 
thought, any doubt. It clear that the gold clause 
contained in the bonds was intended as a clause to protect 
those who acquired the bonds against a depreciation of the 
currency in the Province of New Brunswick, and since the 
judgment of that House in Rex v. International Trustee for the 
Protection of Bondholders A.G., 53 T.L.R. 507; [1937] A.C. 
500, it was not possible to confine the decision in the Feist 
Case, supra, to contracts not only containing a gold clause 
but also possessing indications in the same sense as those 
which were contained in the Feist Case, supra. That view 
had been accepted by judicial tribunals in a number of 
countries, and he himself had no doubt that the present case 
was one to which the Feist construction should be applied 
so far as regarded the principal sums secured by the bonds. 
On the other hand, he did not think that a construction on the 
lines of the Feist Case, supra, decision ought to be adopted unless 


each year, in 
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the so-called gold clause obligation was expressed in clear 
language, and for himself he did not think that that could be 
asserted in reference to the interest payments. The phrase 


used was “ with interest thereon at the rate of £5 sterling 


per centum per annum,” and one naturally asked oneself 


what was the meaning of the word “thereon”? Gram- 
matically it seemed to refer to the £100 sterling, simpliciter, 
since except on that footing it was impossible to ascertain at 
any particular date between the year 1884 and the year 1934 
how much would become payable in English currency in 
respect of the £100 sterling. That amount became ascertain- 
able on Ist August, 1934. At any previous date it might be 
a considerably smaller sum, or in possible events a larger one. 
Moreover, the coupon, which was a coupon payable to bearer 
either in London or in New Brunswick, stated that the New 
Brunswick Railway Company would pay to bearer £2 10s. 
sterling, without any addition of a gold clause. It might 
well have been thought convenient to have a definite sum fixed 
in sterling for the payment half-yearly of the interest due in 
respect of the coupons. He had accordingly come to the 
conclusion that the Feist construction was not applicable to 
the interest. It followed that the amount due was somewhat 
smaller than the amount held to be due by the appellants to 
the respondents in the judgment of the Court of Appeal. 
He thought that the decision of the Court of Appeal was right 
except as regarded the final coupons for interest. The appeal 
should succeed as to the final coupons, but should be 
dismissed in other respects. The costs should be paid by the 
appellants. 

The other noble and learned lords delivered judgments to 
the same effect. 

CounsE.L: F. R. Evershed, K.C., and Valentine Holmes, for 
the appellants; Harold Christie, K.C., Cyril Radcliffe, K.C., 
and Colin Pearson, for the respondents. 

Solicitors ; Linklaters & Paines ; Allen & Overy. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Appeal. 
In re Hodson’s Settlement; Brookes v. Attorney-General. 
Greene, M.R., Scott and Clauson, L.JJ. 
20th January, 1939. 
PAYMENT OF 
SURPLUS 
FuND 


Revenve—Estate Dury—SerrLep Funp 
SPECIFIED Sum out oF IncoME To LirE TENANT 
IncoME ACCUMULATED—INCOME OF ACCUMULATED 


To BE Paip vo Lire TENANT AFTER SETTLOR’S DEATH 
REMAINDER TO Life TENANT'S CHILDREN—SETTLOR’S 
DeatH—Dvuty on AccUMULATED FuND—FINANCE <AcT, 


1894 (57 & 58 Vict., ¢. 30), ss. 1, 2 (1) (d), 4. 

Appeal from a decision of Farwell, J. (82 Sou. J. 522). 

In 1925 L.H. made a settlement of certain shares hitherto 
his property, he himself and one, T.B., being trustees. Out 
of the income of the trust fund the trustees were to pay each 
year after deduction of income tax £1,200 to G.S. for life, 
subject to forfeiture therein mentioned. During the joint 
lives of G.S. and the settlor the residue of the income was to 
be accumulated by investing it, and the resulting income 
thereof. If during the the life of G.S. the income of the trust 
fund was insuflicient to provide a clear sum of £1,200, the 
trustees were to make good the deficiency out of the accumula- 
tions fund as they thought fit. After the settlor’s death the 
annual income of the accumulations fund was to be paid to 
G.S. during the rest of her life. After the death of G.S. the 
capital and income of both funds was to be held in trust for all 
or one or more of her children or remoter issue as she should by 
deed or will appoint, or, in default of appointment, for all her 
children who should attain twenty-one years, or, being female, 
marry under that age. 
the annual income of the trust fund beyond the £1,200 payable 
to G.S. during the period between the settlor’s death and her 


This settlement did not dispose of 





death, when the accumulations were to cease. By a supple- 
mentary settlement of 1931 this was given to T.B. absolutely. 
The settlor died in 1933, the trust fund still consisting of the 
original shares. Farwell, J., held that estate duty was payable 
in respect of the accumulations fund under the Finance Act, 
1894, s. 2 (1) (d), on the amount of the difference between the 
value of the interest of G.S. therein after the settlor’s death 
and her interest therein immediately before it. He also held 
that this amount should not be aggregated with the settlor’s 
other property for the purposes of s. 4. 

CLauson, L.J., delivering the court’s judgment, allowing the 
Crown's appeal, said that ~ passing,” in s. 1, denoted an actual 
change in the title or possession of the property as a whole 
taking place at the death (Attorney-General v. Milne [1914] 
A.C., at p. 779). Prima facie on the death this accumulations 
fund passed. The mere fact that a person who became 
entitled to the beneficial enjoyment of property on a death 
had already had some beneficial interest therein did not 
prevent the property passing under s. 1 (Burrell v. Attorney- 
General [1937] A.C., at p. 301). Farwell, J., felt himself 
bound by the Court of Appeal’s decision in Attorney-General v. 
Lloyds Bank Ltd., 151 L.T. 268, to hold that Adamson vy. 
Attorney-General [1933] A.C, 257, prevented him from deciding 
that there had been such a passing here. But Adamson’s 
Case, supra, was considered by the House of Lords, on appeal, 
in Attorney-General v. Lloyds Bank Ltd. [1935] A.C. 382. His 
lordship considered the ** Reasons ” set out in the printed case 
before the House of Lords in Altorney-General v. Lloyds Bank 
Lid., supra, and said that their judgments seemed consistent 
with the view that if the true construction of the will had been 
that adopted in the Court of Appeal their decision would have 
been in favour of the Crown and not, as it in fact was, in favour 
of the subject. His lordship referred to Scott v. Inland 
Revenue Commissioners [1935] Ch. at p. 265; [1937] A.C., 
at p. 182, and de Trafford v. Attorney-General [1935] A.C 281. 
The cases contained nothing inconsistent with the view that 
here the accumulations fund passed under s. 1. The view 
taken by the Court of Appeal in Aftorney-General v. Lloyds 
Bank Ltd., supra, failed to bring out the crucial point that to 
reach a correct decision attention must be focussed on a 
comparison between the persons beneficially interested in the 
fund the moment before the relevant death and the persons 
so interested the moment after the death, and the question 
whether the death effected an alteration in rights as distin 
guished from merely removing the possibility of an alteration 
in which latter case there was no passing. Here there was a 
passing within s. | and estate duty was payable thereunder on 
the death in respect of the accumulations fund on the principal 


value thereof. The second question turned on s. 4. It had 


been argued that the accumulations fund was “ property 
in which the deceased never had an interest” within the 


proviso to s. 4 since it arose after he had, by the execution of 
the settlement, parted with all ownership in the fund from 
which it arose. But, if all the beneficiaries under the disposi- 
tion under which the property passed had disclaimed the 
benefit thereby conferred, there would have been a resulting 
trust in favour of the deceased or his representatives, and so 
it would be untrue to say that he never had an interest in it. 
That was a sound test which disposed of the suggestion that a 
settlor could be said never to have had an interest in a fund 
of local loans into which a trust fund, consisting of consols, 
had been converted by re-investment, or that the owner of an 
insurance policy on his own life could be said never to have 
had an interest in money recovered thereunder after his death. 
He who planted a tree could not be said never to have had an 
interest in the future fruit though the fruit might not mature 
till after he had alienated that fruit (see Attorney-General v. 
Dickinson and Baron [1937] 2 KX.B. 575). The conclusion the 
court had reached as to the proper construction of s. 4 in its 
application to this case did not necessarily cover the question 
as to the application of s. 4 to property deemed to pass under 
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s. 2 (1) (d). On that the court expressed no opinion. The 
accumulations fund should be aggregated so as to form one 
estate with the other property passing on the settlor’s death. 
CounseL: J. H. Stamp; Radcliffe, K.C., and Mendel. 
Soxicitors : Solicitor of Inland Revenue ; Cannon Brookes 
and Odgens. 
{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Mahon v. Osborne. 


MacKinnon and Goddard, 
10th February, 1939. 


MEDICINE—SURGEON—ABDOMINAL OPERATION—SwAB LEFT 
IN Bopy--ALLEGED NEGLIGENCE—Res Ipsa Loquitur 
WHETHER PrincipLe APPLICABLE. 

Appeal from Atkinson, J. 

In March, 1937, the defendant, a surgeon, operated on the 
plaintiff's son, a labourer aged twenty-four years, for a 
perforated duodenal ulcer. It was an emergency operation 
and difficulties arose because the patient took the anesthetic 
badly. Having removed all the swabs of which he was 
aware, he was told by the theatre sister that all the swabs 
used had been accounted for. He did not search the whole 
abdomen for fear of causing further shock. In fact a swab 
was left in the body. A second operation was performed in 
June, 1937, and the patient subsequently died. His mother 
brought an action under the Fatal Accidents Act, 1846, and 
the Law Reform (Miscellaneous Provisions) Act, 1934. The 
trial was before Atkinson, J., and a special jury who awarded 
£600 damages. The defendant appealed. 

Scort, L.J., said that the plaintiff's case had been presented 


L.JJ. 


Scott. 


as one of res ipsa loquitur, but some positive evidence of 


neglect was necessary. Expert evidence might be needed. 
sut it was wrong in law to treat the maxim as applying in 
every case where a swab was left in a patient. The essence 
of the rule as applied to an action for negligence was that 
the mere fact of the event happening gave rise to two 
presumptions of fact (1) that the event was caused hy a breach 
by someone of the duty of care to the plaintiff, and (2) that 
the defendant was that person. The presumptions arose as 
being the inference which a reasonable man knowing the facts 
would naturally draw. But here a state of things was 
presented about which the ordinary experience of mankind 
knew nothing, and so it was unsafe to beg the question of 
proof. There must be a new trial. 

MacKinnon, L.J., agreed. 

GopparD, L.J., dissented. 

CounseL: J. Morris, K.C., Dickens and Elletson ; 
and Kingsley. 

Soxicrrors : Hempsons ; Gibson & Weldon, for J. Whittle, 
tobinson & Bailey, of Manchester. 

{Reported by Francis H. Cowper, Esq., Barrister-at-Law.} 


Rowson 


Edwards v. Quickenden and Another. 
Scott, Clauson and Finlay, L.JJ. 
13th February, 1939. 
PRACTICE—PLAINTIFF SCULLING ON TrpAL THAMES—COL- 

LISION WITH RowinG KicHt—AcTION FOR NEGLIGENCE 

CoMMENCED IN KinG’s Bencu Diviston—TRANSFER TO 

ADMIRALTY Division. 

Appeal from Asquith, J. 

On the 8th May, 1938, the plaintiff was sculling on the 
Thames near Hammersmith Bridge when a collision occurred 
between his craft and an eight belonging to a rowing club. 
The plaintiff commenced an action in the King’s Bench 
Division against the club’s secretary and treasurer, claiming 
damages for alleged negligence. The defendants filed a 
defence in Admiralty form and applied to have the action 
transferred to the Admiralty Division and tried with nautical 


assessors. Asquith, J., ordered that, subject to the President’s 





consent, the action should be tried in the Admiralty Division. 

Scott, L.J., dismissing the plaintifi’s appeal, said that it 
could only succeed if the judge had no jurisdiction or if in 
arriving at his decision, he had acted on wrong principles 


of law, or if the decision, though purporting to be an act of 


discretion, would cause a grave injustice. None of these 
propositions was established. Under the Judicature Act, 
there should be assigned prima facie all matters within the 
old jurisdiction of the Lord High Admiral, extending wherever 
the tide ebbed and flowed. The Thames was tidal when the 
accident happened. 

Ciauson and Finuay, L.JJ., agreed. 

CounsEL: Wrottesley ; S. Murray. 

Soxicitors : Berry Tompkins & Co. ; Edward & Childs. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 
High Court—Chancery Division. 
In re Dorking Villa Building Co. 
13th February, 1939. 
LIABILITY—-APPLICATION 


Simonds, J. 
Practice——-Company— UNLIMITED 

TO ENLARGE OBJECTS. 

A company formed under the Companies Act, 1862, with 
unlimited liability and a deed of settlement to build houses 
near Dorking had no express power to buy houses already 
built. It now presented a petition for confirmation of an 
alteration of its objects so as to include that power. About 
ninety per cent. of the twenty-nine shareholders had approved 
the proposed alteration. 

Simonps, J., said that he had never known an application 
to enlarge the objects of an unlimited company. Those 
who voted for the alteration might not understand how it 
might affect their position. His lordship wished to be satis- 
fied that every member appreciated that his liability was 
unlimited. The matter would be adjourned for three weeks. 

CouNSEL: Brunyate. 

Soxicirors : Johnson, Jecks & Colclough. 

Reported by FRANCIS H. Cowper, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 
Dorey (Onesimus) & Sons, Ltd. ». Headley’s Wharf, Ltd. 


and Others. 
Branson, J. 9th December, 1938. 
Saip—Tovucuinc Borrom ar WaHarr at Two Points— 
DAMAGE BY SAGGING—LIABILITY. 
Action tried by Branson, J., without a jury. 
The plaintiff company were the owners of the s.s. 


“ Belvedere,” and the defendants, Headley’s Wharf, Ltd., 
and William Ashby, Ltd., the owners of adjoining wharves 
in Deptford Creek. The vessel was chartered to carry a 
sargo of stone from Guernsey to Headley’s Wharf. The 
“ Belvedere’ was expected to be ready to berth on the 
morning tide of the 6th December, 1937. 


There was no room 
at Headley’s Wharf for the “‘ Belvedere ” before the departure 
from it of the s.s. “ Multistone,”’ 


which was to take place on 
the afternoon tide of the 6th December. The tides falling off, 
and the “ Belvedere ” being fully loaded, it was known to the 
charterers that if she did not get into Deptford Creek on the 
morning of the 6th December she would be unable to do so 
for some days. Accordingly, by an arrangement made 
between the charterers’ representative on Headley’s Wharf, 
the manager of that wharf and the manager of Ashby’s Wharf, 
the “ Belvedere ” went to Ashby’s Wharf on the 6th to unload 
50 tons, the remainder of the cargo to be unloaded from 
Headley’s Wharf after the “‘ Multistone ” had left. Each of 
the wharves was by itself safe for a ship of the length of the 
“ Belvedere.” In the circumstances the vessel had to be 
berthed at Ashby’s Wharf in such a way that she overlapped 
the upper end of Headley’s Wharf. The water being shallower 
at the upper end of each of the wharves, and the vessel thus 
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When Assisting Clients 


lin the distribution of 


| Charitable Bequests, or 








IN BOTTLES ONLY, 


OVER SO VARIETIES rae 
IN STOCK FROM ENSURING PERFECT when advising them 
PURITY AND CON- 
itable benefac- 
pscorerenllesenss DITION UNDER ALL re table ee 
MODERN RECEIPTS CLIMATIC CHANGES tions, please consider 
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‘the claims of this old 
'and famous Children’s 





ana | | Hospital, the oldest in 74 
'the British Empire. Va 
SMITH for SNUFF | ise 
BLENDERS OF THE FAMOUS CARDINAL BLENDS | THE HOSPITAL 
Post free prices, per bottle : ft 
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BLACK 2 For ASTHMA 1/5 ., 2/7 Every day, 700 little children of the poor are treated. 
BLUE i REFRESHING 1/5 .. 2/7 ,000 a year is needed for absolute necessities. In j 
BRown ; atl SociaL 1/5 ., 2/7 addition, help is urgently required for the £500,000 at 
23 Reconstruction Fund. £264,000 is still needed. 


NO SAMPLES SENT 
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G. SMITH & SONS, 74, Charing Cross Rd., W.C.2 


ESTABLISHED 52 YEARS 


FORMS OF GIFTS BY WILL and full inquiries of the 
Hospital’s work gladly sent by the Appeals Secretary. j 
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With the interests of his clients at heart, 
the solicitor will doubtless remember this 
clause when advising on the economical 
maintenance of property of all kinds. 
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White Lead Paint may be obtained free of 
charge on application to the address below. 
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LEAD INDUSTRIES DEVELOPMENT COUNCIL 
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oF4 . Dept. Y.1, Rex House, 38 King William Street, London, E.C.4. 
Telephone : Mansion House 2855 (3 lines) 
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pr. BARNARDO’S tomes | 


desire to thank SOLICITORS all over the 
COUNTRY who have so often REMINDED 
CLIENTS of their NEEDS. But for the 
INCOME received from BEQUESTS it would 
have been impossible for the Homes to have 
befriended 122,000 destitute children. 





WILL ENDOW A BED IN OUR 
HOSPITALS OR TECHNICAL SCHOOLS. 


£1,00 


Cheques payable *‘Dr. Barnardo’s Homes,’’ and crossed | 
| 


“Barclays Bank Ltd., a/c Dr. Barnardo’s Homes.”’ 
Telephone : Stepney Green 4232 (General Secretary’s Office). 


Head Offices: 18 to 26, STEPNEY CAUSEWAY, LONDON, E.!. 


























NEW WORK 


THE LAW OF 
HIRE-PURCHASE 


Including the Hire-Purchase Act, 1938, annotated 
together with Forms and Precedents of Agreements 


By 
WILLARD SEXTON, BParrister-at-Law. 
Foreword by ELLEN WILKINSON, M.-P. 


The book is divided into two parts. Part I deals with the law of hire- 
purchase generally and indicates the nature of an agreement, the rights 
and obligations of the parties, the effects of the laws of distress, 
bankruptcy, and execution on those rights and in addition to other 
kindred matters indicates the effect of the new legislation. Part II sets 
out the complete text of the Hire-Purchase Act, 1938, section by section, 
with explanatory notes toeach section. Appendix I includes precedents 
of forms and agreements. In Appendix II are collated relevant 
sections of certain Statutes. A Table of Cases and a comprehensive 
Index complete a useful work on the subject. 


DEMY 8vo. 7s. 6d. net, by post 7s. 10d. 


JORDAN & SONS, LIMITED 


116 Chancery Lane, London, W.C.2 
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Where Help is needed. 


An Accountant and Executor writes : 
‘Mrs. A. expressed a desire that under her Will some Charity 
of the nature of your own should benefit. 1 made enquiries in 
different quarters and had from you a copy of your Annual 
Report and Accounts. As a result | advised Mrs. A. to select 
your Association as one suitable for her benevolence.”’ 


THE DISTRESSED GENTLEFOLKS?’ 
AID ASSOCIATION 


(UNDER ROYAL PATRONAGE) 
Appeals for Legacies, Subscriptions and Donations. 


Sir SELWYN FREMANTLE, C.S.1., C.1.E., Chairman. 
W. R. FIELD, Hon. Treasurer. 
The Secretary, 74, BROOK GREEN, LONDON, W.6. 
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YOU HAVE THE POWER 
to help 
the noblest cause of our day 


. the British Empire Cancer Campaign, which is the 
association of all the principal organisations engaged in 
research into the causes and cure of this dread disease. 
The Campaign functions to give financial assistance to 
investigations that need and merit help. Donations and 
legacies could not be better given or bequeathed than 
those to help this, the greatest fight ever waged in the 
interests of all mankind. You can help by directing them 
to the Hon. Treasurer of the British Empire Cancer 
Campaign, in the sure knowledge that they will thus be 
used with maximum effect. 


* 


FORM OF BEQUEST OF A LEGACY 
ve and bequeath the sum of poun 
BRITISH EMPIRE CANCER CAM 
tered office is at 11, Grosvenor 
W.1, such sum to t 

f the Campaigr 





BRITISH EMPIRE 
CANCER CAMPAIGN 


PATRON : H.M. THE KING PRESIDENT : H.R.H. THE DUKE OF GLOUCESTER, K.C 


For full particulars write or ‘phone the Secretary : 


Il, GROSVENOR CRESCENT, LONDON, S.W.! 








Telephone : SLOANE 5756 
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overlapping, the result was that her bow rested on the bottom 
at the top of Ashby’s Wharf and her stern on the higher 
hottom at the top of Headley’s Wharf, leaving 140 feet of her 
keel unsupported except for mud, with consequent damage 
to the vessel by sagging. The owners accordingly brought 
this action claiming damages against the: owners of both 
wharves. The plaintiffs contended that the two defendants 
were jointly responsible : and that there was a joint invitation 
by both defendants, alternatively by Headley’s alone, to the 
* Belvedere ” to berth at Ashby’s Wharf. Headley’s Wharf, 
Ltd., contended that they only consented to a suggestion by 
the charterers that the vessel should first go to Ashby’s Wharf, 
and they denied having invited her to do so. Ashby & Co., 
Ltd., contended that they had no responsibility in the matter, 
heing unaware what ship the charterers wanted to send to 
their berth. His lordship found that no one made any 
express representation or undertook any express responsibility 
with regard to the safety of the ** Belvedere.” 

Branson, J., said that it was clear on the facts that 
Headley’s had not invited the * Belvedere ” to go to Ashby’s 
Wharf or to lie partly on that berth and partly on their own, 
and so could not be held to have come under any duty, 
contractual or otherwise, towards the vessel with regard to 
the bottom of the creek. As Ashby’s were not told the 
length of the vessel, they could not have been held to have 
issued an invitation to the charterers to bring to their berth 
a vessel which could not lie in their berth without over- 
lapping on to a neighbouring berth. The Moorcock, 14 P.D. 
64, and The Bearn [1906] P. 48, were urged as establishing 
that by implication Headley’s and Ashby’s had combined to 
invite the ‘* Belvedere’ to lie where she did lie. The former 
case dealt only with the principles on which the court would 
imply a term into a contract, but it did not apply because 
there was here no contractual relationship between the 
parties. The Bearn was difficult to follow so far as it made 
the railway company responsible to the shipowner whose 
ship was berthed alongside its quay. From the report of 
the case there did not appear to have been any contract 
between the shipowner and the railway company. .The Court 
of Appeal based their decision on The Moorcock, supra, 
however, and it was not easy to believe that they had mis- 
applied that decision. The necessary conclusion was that 
there must have been something, not noticed by the report, 
which constituted some contract between the railway company 
and the shipowner. There was no contractual relationship 
in the present case. Further, it could not be successfully 
contended that any person maintaining a wharf on the bank 
of a navigable river invited any passing ship which chose to 
come and berth alongside, so that, when the invitation was 
accepted by the ship's coming alongside, a contract arose 
without any previous arrangement. (See The Calliope [1891] 
A.C. 11, at p. 27.) The action failed. 

CounseL: Pilcher, K.C., and Mocatta, for the plaintiffs ; 
H. U. Willink, K.C., and H. G. Willmer, tor the first 
defendants : Sir Robert Aske, K.C., and Cyril Miller, for the 
second defendants. 

Soxicirors : Holman, Fenwick & Willan; Keene, Marsland 
and Co. ; William Charles Crocker. 


[Reported by R. C. CALBURN, Esq., Barrister-at- Law. j 


Pope ». Fraser and Others. 
Humphreys, J. 15th December, 1938. 
NUISANCE-—ESCAPE OF SULPHURIC 
Roap—Actp ALLOWED TO 
Moror-Cycuist [INJURED 


NEGLIGENCE 
LORRY ON TO 
WARNING 


HIGHWAY 
AcID FROM 
REMAIN WITHOUT 
LIABILITY. 

Action for damages for personal injuries. 

The servant of the defendant Fraser, a transport contractor, 
was driving a lorry laden with carboys of sulphuric acid along 
a highway when, without his knowledge and without negligence 
on his part, one of the carboys became cracked and the 





sulphuric acid ran into the road. The driver, having gone 
some distance from the place where the liquid escaped, was 
informed of the leakage, but did not return to the place until 
about half-an-hour later, and took no steps to warn persons on 
the highway of any danger. In the interval the plaintiff, 
Pope, who was riding a motor-bicycle along the road, saw 
the patch of acid extending across the road but thought that 
As he rode through it his machine skidded and 
He how 


it was water. 
he fell to the ground and was burned by the acid. 
brought this action against Fraser, and against a company 
in liquidation which took no part in the proceedings, claiming 
damages for negligence and nuisance. 

Humpureys, J., said that, with regard to the plaintiff's 
contention that it was, as to negligence, a case of res ipsa 
loquitur, he did not propose to rely on it in deciding the case, 
and was a little doubtful whether the doctrine could be 
stretched so far as to cover the present facts. There was no 
doubt that the highway was rendered dangerous by the 
sulphuric acid which fell on it from the defendant's lorry. If 
a nuisance were created on the highway liability would arise 
to any person injured as the result of what had been done, 
irrespective of any negligence—see Midwood & Co., Ltd. 
v. Manchester Corporation [1905] 2 K.B. 597. The plaintiff 
then said that, assuming that there was difficulty in saying 
that the driver had caused a nuisance to be on the highway, 
there was evidence that, shortly after the acid had got there, 
he knew, or, if he did not know, he was negligent in not 
knowing, that a nuisance had been caused on the highway. 
If a person were responsible, without negligence, for the 
presence of a nuisance on the highway and knew that it 
existed and allowed it to remain there and, as a result of its 
remaining, some one were injured, then it was unquestionably 
the law that that person was liable to an action for damages : 
see Noble v. Harrison [1926] 2 K.B. 332. The legal proposition 
stated by Rowlatt, J., at p. 338, appeared to cover the facts 
of the present case. After the pool had been formed in the 
road the defendant’s driver went on for about 100 yards into 
another road, where he pulled up at his destination. He could 
have discovered at once that a great part of the contents of 
the carboy had gone. Knowing as he did that sulphuric acid 
was a dangerous substance, it was his clear duty to go back 
at once and see if any substantial amount of acid had fallen 
on to the road and, if necessary, warn traffic not to proceed, 
but he did not do so. In his (his lordship’s) opinion, the 
plaintiff had established that his injuries were due to negligence 
and nuisance on the highway for which the driver was 
responsible. There must be judgment in his favour against 
the first defendant. ; 

CounsEL: Russell Vick, K.C., and J. H. Jacob, for the 
plaintiff : Frank Soskice, for the first defendant. 

Souicrrors: Tobin & Co.; R. I. Lewis & Co. : 
Charles Crocker. 

[Reported by R. CU. CALBURN, Esq., Barrister-at-Law. | 


William 


Metropolitan Electric Supply Co., Ltd. v. Buckingham County 
Valuation Committee ; Same v. Surrey (North-Western) Area 
Assessment Committee. 

Macnaghten, J. 21st December, 1938. 

RatTInG AND VALUATION—ELEcTRIC CABLE PassinG THROUGH 
SeveRAL Ratinc AREAS—TAPPED IN SOME AREAS ONLY 

Meruop or ApporRTIONMENT OF RATEABLE VALUE AMONG 
DIFFERENT AREAS. 

Cases stated by an arbitrator. 

The Metropolitan Electri¢ Supply Co., Ltd., supplied 
electricity to a number of authorised distributors by means 
of a ring trunk main electricity cable which started and ended 
at a power station at Willesden, traversing different parishes 
in its circular course. It traversed among others the parishes 
of Egham, Surrey, and Wraysbury, Bucks, being tapped by 
an authorised distributor in the former parish and passing 
untapped through the latter. Disputes arose between the 
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company and the Buckingham County Valuation Committee, 
and the company and the Surrey (North-Western) Area 
Assessment Committee with regard to the rateable value 
of the cable in the respective areas. Each dispute was referred 
to the same arbitrator, and they were both heard together. 
The controversy between Wraysbury and Egham, with regard 
to the proper methods of apportionment of the rateable value 
of the cable, did not concern the company as occupiers and 
owners of the main throughout its length, since the total 
rateable value of the main would not be affected by appor- 
tionment made in respect of different sections of it. The 
company accordingly adopted a neutral attitude, advancing 
in each case the opposite contentions of the rating authority. 
The parties agreed that for rating purposes the rateable 
value of the undertaking must be ascertained on the * profit 
basis.” The Buckingham Committee contended that the 
distinction between parts of the main which (because tapped) 
were directly productive and parts which (because not tapped) 
were indirectly productive should be disregarded, and that 
the main should be regarded as directly productive in all its 
parts, its rateable value being apportioned evenly over its 
whole length. The length of that part of the main crossing 
Wraysbury parish being much greater than that of the part 
crossing Egham parish, the result of the Buckingham Com- 
mittee’s contention would have been that the rateable value 
of the main in Wraysbury would have been £1,491, and its 
rateable value in Egham £151. The Surrey Committee 
contended that, as the main was to be valued on a “ profits 
basis,” a higher valuation ought to be placed on it in places 
where, being tapped, it earned a local profit—i.e., was directly 
productive. The effect of the Surrey Committee's contention 
was to place on the main a rateable value of £592 for 
Wraysbury and £1,986 for Egham. The arbitrator said that, 
but for the authorities, he would not have arrived at a 
valuation of the main by means of the distinction between 
directly and indirectly productive parts of the undertaking, 
but would have treated the whole length of the main as 
equally productive of profit. The question for the court was 
whether the arbitrator was right in accepting the contention 
of the Surrey Committee. Cur. adv. vult. 

MAcCNAGHTEN, J., said that it was conceded on behalf of the 
Buckingham Committee that the method of apportionment 
prescribed by the court in Reg. v. Mile End Old Town Overseers 
(1847), 10 Q.B. 208, had ever since been adopted, not only 
in the valuation of undertakings for the supply of water, but 
also in the case of undertakings for the supply of gas and 
electricity. But counsel for that committee contended that 
the method laid down in Reg. v. Cambridge Gas Light Co. 
(1838), 8 Ad. & E. 73, should be adopted, the rateable value 
of the undertaking being distributed among the several 
parishes in which it was situated in proportion to the quantity 
of apparatus situated in each parish, and not in proportion to 
the payments made by consumers of gas in each parish. The 
decision in that case, however, was not consistent with later 
decisions. The arbitrator was right in accepting the Surrey 
Committee’s contentions. 

CounseL: Comyns Carr, K.C., Arthur Ward and J. Malcolm 
Milne, for the Buckingham Committee; S. G. Turner, K.C., 
and Harold B. Williams, for the Surrey Committee ; Trustram 
Eve, K.C., and G. D. Squibb, for the company. 

Soxicitors: Sharpe, Pritchard & Co., for G. R. Crouch, 


Aylesbury ; Dudley Aukland, Kingston-on-Thames ; Sydney 
Morse & Co. 
[Reported by R. C. CALBURN, Hsq., Barrister-at-Law.] 
Chennells and Another v. Bruce. 
Hallett, J. 4th February, 1939. 
UnpvueE INFLUENCE—PAYMENT TO DEFENDANT OUT OF 
PROPERTY ADMINISTERED BY DoNOR—INFLUENCE NOT 


EXERCISED ON OWNER OF PROPERTY—RIGHT OF RECOVERY. 





Action claiming recovery of a sum alleged to have been 
obtained by undue influence and fraud. 


The plaintiffs, one Chennells, and Miss Emmeline Dodd, 
were executors of the will of Miss Dodd’s sister, the late 
Miss Marjorie Dodd, who died in January, 1938. On 30th 
June, 1934, she received serious injuries in a road accident 
in respect of which she recovered £1,500 in the High Court. 
From the date of the accident until her death she was so much 
incapacitated by illness arising from injury to the brain as 
to be unable to attend to business affairs, the £1,500 accord- 
ingly being, with her consent, administered by Emmeline 
Dodd as her agent. After the accident, the defendant, 
a Mrs. Bruce, who professed to be a spiritualistic medium, 
called on Marjorie Dodd at her home. Emmeline and a 
third sister became believers in spiritualism and in the 
defendant’s powers. For a considerable period before her 
death Marjorie attended spiritualistic séances with Emmeline 
and the defendant, who, in addition, administered to the 
two sisters treatment which she said was spiritual healing, 
and gave them what she said was supernatural advice. At 
the séances which the sisters attended, the defendant, acting 
as the medium, went into what appeared to be a trance, 
and spoke under the influence of what the medium called 
her “control,” who was said to be the spirit of a North 
American Indian called Grey Feather. Emmeline received, 
apparently from Grey Feather, the advice to “keep on 
fighting,” with the claim in respect of Marjorie’s injuries in 
her accident, and ultimately, having applied to the Poor 
Persons Department at the Law Courts, Marjorie received 
£1,500 in settlement of her action. At a subsequent séance, 
the defendant, apparently speaking with the voice of Grey 
Feather, signified that it was Grey Feather’s wish that 
Mrs. Bruce should receive some part of the £1,500 in reward 
for her services, and suggested £200. A few days later the 
defendant told the third sister that she had learned at another 
séance that the spirit world was seriously perturbed at the 
delay in paying her the £200. At a séance held in January, 
1937, the defendant, speaking by the voice of Grey Feather, 
said that the sum to be paid must be increased to £400, and 
must be paid out of the £1,500. On 22nd January Emmeline 
gave the defendant a cheque for that amount, and this action 
was now brought to recover that sum. 

Hauert, J., said that the case raised a point of interest not 
covered by authority (although it would have been more 
satisfactory to have it argued on both sides). He had, however, 
no difficulty in arriving at a definite conclusion. It was clear 
that the relationship of patient and healer had existed between 
the late Miss Marjorie Dodd and the defendant, and that the 
defendant stood in the relationship of spiritual adviser to the 
plaintiff, Emmeline. A person in the defendant’s position, 
therefore, must not use that position to obtain pecuniary 
advantage for herself. It was clear that the defendant did 
take advantage of the relationship between herself and 
Emmeline to obtain from her the £400 which was claimed in the 
action and which had belonged to the late Miss Dodd, being 
under the control of Emmeline solely as the person attending 
to her sister’s business affairs at that time. The only difficulty 
arose from the question whether the fact that the undue 
influence was exercised on Emmeline and not on the late 
Miss Dodd, the owner of the money, made any difference. 
On the whole, looking at the matter on principle, he was of 
opinion that it would be wholly wrong to water down the 
doctrine of undue influence and to limit it to those cases where 
the undue influence was exercised on the actual owner of the 
property. He was not prepared, however, to hold that the 
property had been obtained by fraud. There must be 
judgment for the plaintiffs for the sum claimed. 

CounsEL: Noel Ker Lindsay, for the plaintiffs; the 
defendant did not appear, and was not represented. 

Soxicitors: Linsley-Thomas & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.) dt 
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WESTMINSTER 
HOSPITAL 


THE FIRST OF 

THE VOLUNTARY 
HOSPITALS IS IN 
URGENT NEED 

OF ENDOWMENTS. 

It earnestly requests Solicitors and 
others privileged to advise their 


clients on bequests to remember 
its present 


NEED. 


Cheques should be made payable to 
WESTMINSTER HOSPITAL 


and sent to 
THE TREASURERS, 
WESTMINSTER HOSPITAL, S.W.1 











PLEASE! 











£5 will clothe a child 
for a year. 















£30 will entirely 
maintain a child 
for a year. 






£100 will name a 
cot in one of our 
Babies’ Homes. 







£500 will endow a 
bed in a Boys’ or 
Girls’ Home. 






£1,000 will main- 
tain a small Cot- 
tage Home for a 
year. 








PLEASE THINK 
OF THE CHILDREN! 









Bequests should be made to The Church of England Incor-” ” 


porated Society for providing Homes for Waifs & Strays, 
OLD TOWN HALL, KENNINGTON, S.E.II. { 
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STATIONERY SOCIETY, LTD. 


DIVORCE FORMS. 


LoNDON 
BIRMINGHAM :: — LIVERPOOL A full list of these Forms, settled by experts, will 
MANCHESTER :: GLASGOW be sent on request. 


Now Ready. “ INDISPENSABLE 


in every sense of the word” 


D i VO FR Cc i ITH the increasing volume of divorce work, practitioners 
are finding it essential to have in their offices a full- 
length book on the new law and practice. 


D ivi $ IO N Of Mr. Phillips’ book, Law Notes said: ‘* Practitioners have 
TERE EE 


waited patiently for a text-book on Divorce Practice which will 
not only assist them to solve the many problems the law of 


By E. A. PHILLIPS, LL.B. divorce involves, but also guide their footsteps along the paths 
acne amano which must be traversed to grasp the changes in the procedure 
SECOND EDITION of the Divorce Division. Their patience has been rewarded, 
740 Pages for this book satisfies in every way their requirements. We 

37s. 6d. net, postage 8d. have consulted it on various points, and on no occasion has it 
failed us. Reviews often state that a book is indispensable : in 

THE SOLICITORS’ LAW this instance the statement is true in every sense of the word.”’ 
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Obituary. 
Mr. G. COLEMAN. 


Mr. George Coleman, retired solicitor, formerly senior 
. 5 . 
partner in the firm of Messrs. George Coleman & Son, of 


Haywards Heath, died on Tuesday, 7th February. Mr. 
Coleman served his articles with Mr. Edwin Boxall, of Brighton, 
and was admitted a solicitor in 1889. He practised in 
London for some years and then returned to Sussex, where 
he founded the firm of Messrs. Coleman & Co., of Hove. 
Later he went to Haywards Heath, where he succeeded 
Mr. L. J. Wyatt in the firm now known as Messrs. George 
Coleman & Son. 
Mr. C. D. COULBY. 

Mr. Charles Douglas Coulby, solicitor, a partner in tho 
firm of Messrs. J. A. Simpson, Coulby & Drabble, of Notting- 
ham, died on Tuesday, 7th February. Mr. Coulby was 
educated at Bedford and served his articles with the late 
Mr. J. A. H. Green, a former alderman of the City Council 
and Town Clerk of Nottingham. He was awarded the John 
Mackrell Prize, and was admitted a solicitor in 1919. He 
was appointed a magistrate for the City of Nottingham 
two years ago. 

Mr. F. W. GREEN. 

Mr. Frederick William Green, solicitor, of Dudley, died 
on Monday, 6th February, in his seventieth year. Mr. Green, 
who was admitted a solicitor in 1898, was appointed Coroner 
for Dudley in 1936 after acting as Deputy Coroner for a 
number of years. 

Mr. W. J. MATLEY. 

Mr. William James Matley, solicitor, of Rochdale, died on 
Sunday, 29th January, at the age ot sixty-five. Mr. Matley 
served his articles with the late Mr. R. Bruce Wallis, of Bury 
and Heywood, and was admitted a solicitor in 1910. He was 
with the firm of Messrs. Jackson & Co., of Rochdale, until 
about five years ago, when he set up in practice on his own 
account. 

Mr. F. KE. SMITH. 

Mr. Frederick Ernest Smith, retired solicitor, formerly a 
partner in the firm of Messrs. Clark & Smith, of Malmesbury, 
died recently at Brighton, at the age of eighty-five. Mr. 
Smith was articled to the late Mr. J. A. Handy, of Malmes- 
bury, and was admitted a solicitor in 1878. He practised 
in partnership with the late Mr. W. T. Clark, and later with 
his son of the same name. 

Mr. KE. W. TURPIN. 

Mr. Edgar William Turpin, solicitor, senior partner in the 
firm of Messrs. Turpin & Walker, of Nottingham, died on 
Sunday, 12th February, at the age of sixty-one. Mr. Turpin 
was articled to his uncle, Mr. A. G. Whitworth, and was 
admitted a solicitor in 1900. He was appointed Clerk to the 
Carlton Urban District Council in 1906. In 1937 he took 
Mr. A. E. F. Walker into partnership. 








Societies. 


University of London: King’s College. 
‘* MODERN INTERPRETATION IN SOME CRIMES AT 
Common LAw.”’ 
Professor HAROLD PoTTreR took the chair at King’s College, 
on the 25th January, and a lecture on ‘“‘ Modern Interpretation 
in some Crimes at Common Law,” was given by Mr. J. W 


Ceci, TURNER, LL.B., lecturer-in-law at the University of 


Cambridge. 

He said that confusion had arisen in a number of branches 
of case law through failure to apply elementary principles. 
In every accusation at common law the prosecution must 
prove a wrongful act and a wrongful intent. He defined 
actus reus as such result of voluntary human conduct, whether 
active or passive, as the law sought to prevent ; and mens rea 





as the realisation by the offender at the time that consequences 
of a certain kind were likely to result from his conduct. 
In manslaughter the prosecution had only to prove that the 
prisoner, by his unlawful act or omission, caused the death 
of the deceased, and that in so acting or omitting to act he 
foresaw that his conduct might cause some physical harm to 
somebody. Negligence ought never to be mentioned in 
connection with a criminal liability at common law. 
‘ Negligence ’> meant ‘ inadvertence,’’ a failure to foresee 
the consequences, and in that sense did not amount to mens rea. 
Failure to appreciate the meaning of negligence had led to 
nine-tenths of the confusion which was shown in such cases 
as R. v. Bateman (1925), 94 L.J.K.B. 791; R. v. Stringer 
(1842), 1 C. & K. 188; and R. v. Andrews (1927), 20 
Crim. App. Rep. 37. Stringer’s Case had proceeded on the 
assumption, now quite exploded, that to cause death in 
committing an unlawful act was always manslaughter. By 
the Road Traffic Act, 1930, s. 12, it was an offence to drive 
carelessly, and by s. 11, to drive dangerously. The jury 
had not found the accused guilty of manslaughter, but had 
found him guilty of dangerous driving, and the conviction 
had been upheld. Accordingly, the Road Traffic Act, 1934, 
s. 34, had laid down that on an indictment for manslaughter 
a jury might find a man guilty of dangerous driving. This 
provision appeared to give the jury the prerogative of mercy, 
but a better interpretation of the section was that if a man 
was charged with manslaughter but it appeared at the trial 
that he did not really kill—e.g., because the deceased had 
already been dead when he was struck, or had contributed by 
his negligence to the accident, or had suicidally thrown 
himself before the accused’s motor car—the jury could acquit 
of manslaughter and convict of dangerous driving. 
COMMON ASSAULT. 

The student who sought to discover the essential elements 
of the crime of assault at common law, as distinct from 
battery, did not receive much help from the standard text- 
books. Most of these followed the description given by 
Hawkins (P.C., c. 62): ‘‘ An attempt or offer with force 
and violence to do a corporal hurt to another.’ With due 
regard to accepted principles, a simple definition of assault 
could be constructed which would dispose of all the 
difficulties which arose from the divergence and ambiguity 
of the text-book definition. Mr. Turner submitted that the 
actus reus of assault consisted in causing the person threatened 
to apprehend that unlawful force was about to be applied 
to him by the wrongdoer—i.e. in causing a certain state of 
mind in the victim. The point seemed to have _ been 
appreciated in the early case of Dause v. Luce (1665), 17 
Car. 2; the assault must be such as is a just ground of terror, 
as holding up a sword. The learned author of ‘* Comyns’ 
Digest’? (1822, 5th ed., II, 275, note (r)), said that if the 
defendant’s demeanour naturally impressed the plaintiff 
with the idea that he was about to strike him, it is an assault 
notwithstanding his real intention was to do him no 
mischief. In R. v. St. George (1840, 9 C. & P. 483), Parke, B., 
said that to point at a person a firearm, which had the 
appearance of being loaded, was an assault even though 
it was not loaded; he regarded the gist of assault as lying 
in the impression created in the mind of the vittim. It did 
not matter whether or not the assailant intended to inflict 
force, but the person threatened must apprehend that force 
was to be inflicted. To introduce the element of intention 
was to make a serious mistake over the nature of the mens rea 
in common assault. 

FALSE IMPRISONMENT. 

False imprisonment was sometimes treated as merely a 
special form of assault. Long ago Coke had pointed out 
(2 Inst. 55) that false imprisonment had been an indictable 
misdemeanour since Magna Charta, and neither he nor 
Comyns nor Blackstone identified it with assault. Hawkins, 
however (P.C. I, c. 60, 7), had said that he who was 
threatened to be imprisoned by another had a right to demand 
the surety of the peace, for every unlawful imprisonment 
was an assault and wrong to the person of a man. As he 
had proceeded to argue with reference to battery, he had, 
apparently, had in mind an imprisonment involving physical 
force. In Pocock v. Moore (1825), Ry. & M. 321, 
Abbott, C.J., speaking of a situation where a plaintiff had 
gone unresistingly with a constable after being ordered to 
accompany him, had said: ‘‘ As every false imprisonment 
includes an assault, the plaintiff may recover on the count 
for a common assault.’’ These words appeared to indicate 
that his lordship envisaged a threat of force. In R. v. 
Linsberg (1905), 69 J.P. 107, neither the counsel nor the 
judge had appreciated that false imprisonment was itself 
an indictable misdemeanour. The Common Sergeant, in 
summing up, had said that on the authorities he was satisfied 
that mere imprisonment was an assault. All these cases, 
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said Mr. Turner, had involved a threat of physical force 
as an alternative to submission and, therefore, the dicta 
of these judges had necessitated no modification in the 
principles he had stated. 

Authorities conflicted on whether the means of carrying 
out the threat must exist. It was difficult to see how this 
mattered so long as alarm was created in the mind of the 
victim. Mr. Turner argued that there was no conflict between 
R. v. James (1844), 1 C. & K. 530, in which the judge 
had ruled that it was no assault to present at a person a 
pistol incapable of being discharged, and R. v. St. George, 
supra Both cases had been’ prosecutions under the 
statute 1 Vic., c. 85, s. 11 (now repealed), which had allowed 
a jury to acquit of the felony of intent to kill or injure with 
a firearm and find a verdict of guilty of assault. In both cases, 
the indictment having alleged a felony with a loaded pistol, 
the prisoner could only be found guilty of assault with a 
loaded pistol. Students could, therefore, in future be spared 
unnecessary perplexity over the nature of common assault. 
In conclusion, Mr. Turner submitted this definition: ‘‘ It 
is an assault at common law when any person, intentionally 
or recklessly, by active conduct threatens to apply unlawful 
physical force to the person of another in such a manner 
as to create in the mind of that other an apprehension that 
such force is about to be so applied.” 


The Law Society. 
EVENING MEETING. 

The next Evening Meeting of members of The Law Society 
will be held on Thursday. 2nd March, at 8 p.m., in the Society’s 
Hall, Chancery Lane, London. The following subject has 
been selected for discussion at the meeting: * National 
Service—The position of solicitors; the form of service and 
the protection of practices and clients’ documents.” 


The Birmingham Law Society. 

The Annual General Meeting of the Birmingham Law 
Society will be held at the Library, on Wednesday, 22nd 
February. at 3 p.m., to receive the report of the committee for 
1938, and the treasurer’s accounts for the same period ; to 
install the President and officers for 1989; to elect auditors 
for 1939; to fill vacancies on the committee; and for the 
transaction of other business. The retiring members of the 
committee are Messrs. E. R. Bickley, A. J. Gateley, W. C. 
Mathews, G. A. C. Pettitt, G. Tyndall, E. H. Clutterbuck, 
G. F. Lodder, and J. F. West, of whom the five first.named 
have been nominated by the committee for re-election, and 
the three last named are ineligible for re-election until the 
Annual Meeting in 1940. The Law Library will be closed to 
readers and no books will be issued from 2.45 p.m. until 
1.30 p.m. on that day. 


Newcastle-upon-Tyne Law Students’ Society. 
ANNUAL DINNER. 

The annual dinner of the Newecastle-upon-Tyne Law 
Students’ Society was held at Tilley’s Restaurant, Newcastle- 
upon-Tyne, on Tuesday, 14th February. There were fifteen 
guests present and twenty-eight members and their friends. 
The guests were: Mr. Justice Wrottesley, Mr. Justice Asquith, 
Judge Richardson, The Lord Mayor of Newcastle (Alderman 
Wallace), the Sheriff (Alderman G. Dixon), the Town Clerk 
(Mr. J. Atkinson), the Under-Sheriff (Mr. S. Wilson), 
Mr. A. D. Minton-Senhouse, Mr. Norman Harper, Mr. W. W. 
Gibson (President of The Law Society), Mr. Wilkinson 
(President of the Newcastle Law Society), Mr. W. McKeag 
(President of the N.L.S.S.), Dr. Charlesworth (Vice-President 
of the N.L.S.S.), the Marshal to Mr. Justice Wrottesley, and 
the Marshal to Mr. Justice Asquith. 


The Gray’s Inn Debating Society. 

The ex-Presidents’ Debate was held in the Common Room, 
Gray’s Inn, on Tuesday, the 31st January, with the President 
(Mr. S. N. Grant-Bailey) in the chair. Mr. A. Elliott Batt 
(President 1924) proposed the motion: ‘‘ That this House 
believes in England, right or wrong.’’ Mr. C. A. V. Bonner 
(President 1923) opposed. Mr. J. W. Cremlyn (President 
1906) spoke third and Mr. J. Reginald Jones (President 1932) 
spoke fourth. There also spoke: Capt. F. J. Parker 


(immediate past President), Mr. George Edinger, Mr. T. 
Terrell, Mr. P. K. Sen, the Hon. Secretary (Mr. Gilbert 
Harding), Mr. J. W. Williamson, Mr. G. D. Rhys, Mr. Ian D. 
Turner, the Hon. Treasurer (Mr. Ralph V. Cusack), and the 
Vice-President (Mr. E. Roger Wakefield). The proposer 





having replied, the House divided, and, an equal number o 
votes having been given for and against the motion, the 
motion was carried by the President’s casting vote. There 
was an attendance of thirty-three. 


The Hardwicke Society. 

A meeting of the Society was held on Friday, 27th January, 
in the Middle Temple Common Room, the President, Mr. Lewis 
Sturge, in the chair. Miss Arne moved: ‘‘ That France 
ought to re-open the Pyrenees frontier.”” Mr. C. O. Cummins 
opposed. There also spoke Mr. G. Krokorian, Mr. E. C. 
Lister, Mr. Lawrence Travers, Mr. L. S. Weinstock, Mr. J. 
Hooper, Mr. Wellwood, Mr. W. A. Turnbull, Mr. D. Riddiford, 
Major R. N. Hales, Mr. Norman Edwards (Hon. Treasurer), 
Miss Morgan Gibbon and Mr. Richard Hunt (Hon. 
Secretary). The hon. Mover having replied, the House 
divided, and the motion was lost by one vote. 


University of London Law Society. 

A meeting at the London University, Gower Street, was 
held on Tuesday, 3lst January. The President, Reginald 
K. Gill, Esq., LL.B. (solicitor), was in the chair. The 
motion was: ‘‘ That the House deplored the provisions 
of the Criminal Justice Bill.’ Proposed by Mr. Broad 
(Hon. Treasurer), opposed by Mr. Greenberg. There also 
spoke Miss Astell Burt and Messrs. Stoner, Fricht, Spencer, 
Qarres, Rogers and Wood. The motion was carried by 
thirteen votes to seven. 


United Law Society. 

A meeting of the above Society was held in the Middle 
Temple Common Room,on Monday, 6th February. Mr. J. H. 
Vine Hall in the chair. Mr. C. R. L. Phillips proposed : 
“That the case of Uabridge Permanent Benefit Building 
Society v. Pickard, 55 T.L.R. 103, was wrongly decided.” 
Mr. A. E. Hunter opposed the motion and Messrs. C. H. 
Pritchard, J. G. Ormerod, G. C. Raffety, R. E. Ball, H. S. 
Wood-Smith and O. T. Hill also spoke. Mr. Phillips replied 
and on the motion being put to the House, it was lost by 
seven votes. 








Parliamentary News. 
Progress of Bills. 
House of Lords. 


City of London (Various Powers) Bill. 
Read Second Time. 
Clubs Bill. 
Read First Time. 
Currency and Bank Notes Bill. 
Read First Time. 
Custody of Children (Scotland) Bill. 
Read Second Time. 
Czecho-Slovakia (Financial Assistance) Bill. 
Read First Time. 
Deer and Ground Game (Scotland) Bill. 
Read First Time. 
Export Guarantees Bill. 
Read Second Time. 
Gosport Corporation Bill. 
Read Second Time. [14th February. 
King Edward the Seventh Welsh National Memorial Associa- 
tion Bill. 
Read First Time. 
London Building Acts (Amendment) Bill. 
Read Second Time. 
Macclesfield Corporation Bill. 
Read Second Time. 
Medway Conservancy Bill. 
Read Second Time. 
Merthyr Tydfil Corporation Bill. 
Read Second Time. 
Metropolitan Water Board Bill. 
Read Second Time. 
Official Secrets Bill. 
Read First Time. 
Oswestry Corporation Bill. 
Read Second Time. {14th February. 
Prevention of Damage by Rabbits Bill [formerly Crops 
(Prevention of Damage) Bill.] 
Amendments reported. 


(14th February. 
[15th February. 
{14th February. 
(14th February. 
(15th February. 
{15th February. 


{14th February. 


{14th February. 
[14th February. 
[14th February. 
{14th February. 
{14th February. 
[14th February. 


{14th February. 


[15th February. 
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Prevention of Frauds (Investments) Bill. 
Read First Time. {15th February. 
tepresentation of the People (Publication of Register) Bill. 
Read First Time. [15th February. 
Smethwick Oldbury Regis and Tipton Transport 
Bill. 
Read Second Time. 
Tynemouth Corporation Bill. 
Read Second Time. 


Rowley 
[14th February. 


[14th February. 


House of Commons. 


Bacon Industry (Amendment) Bill. 
Read Second Time. 
Bristol Waterworks Bill. 
Committed. 
Cancer Bill. 
Reported, with Amendments. 
Census of Production Bill. 
Reported, without Amendment. 
Consumers’ Council Bill. 
Second Reading negatived. 
Currency and Bank Notes Bill. 
Read Third Time. 
Czecho-Slovakia (Financial Assistance) Bill. 
Read Third Time. [14th February. 
Disused Burial Grounds Act, 1884 (Amendment) Bill. 
Read First Time. {15th February. 
Hall-Marking of Foreign Plate Bill. 
Reported, without Amendment. [14th February. 
London and North Eastern Railway (Superannuation Fund) 
Bill. 
Read Second Time. 
London Passenger Transport Board Bill. 
Read Second Time. 
London Rating (Site Values) Bill. 
Withdrawn. 
Marriage Bill. 
Read Second Time. 
Maryport Harbour Bill. 
Reported, with Amendments. [15th February. 
Ministry of Health Provisional Order (Blackburn) Bill. 
Read Second Time. {15th February. 
Ministry of Health Provisional Order (Hastings) Bill. 
Read Second Time. [15th February. 
Ministry of Health Provisional Order (Leyton) Bill. 

Read Second Time. {15th February. 
Ministry of Health Provisional Order (Luton Extension) Bill. 
Read Second Time. [15th February. 
Ministry of Health Provisional Order (South Staffordshire 

Joint Hospital District) Bill. 
Reported, without Amendment. [15th February. 
North Metropolitan Electric Power Supply Bill. 
Committed. [14th February. 
Prevention of Fraud (Investments) Bill. 
Read Third Time. 
Southern Railway Bill. 
Read Second Time. 


[9th February. 
{14th February. 
[13th February. 
[14th February. 
[10th February. 


[9th February. 


[13th February. 
{14th February. 
[9th February. 


{10th February. 


[14th February. 


[9th February. 


Questions to Ministers. 

COURTS OF SUMMARY JURISDICTION (FINSBURY). 

Miss CAZALET asked the Home Secretary whether he is 
aware that, consequent on the report of the Departmental 
Committee on Courts of Summary Jurisdiction in the 
Metropolitan Area, it is proposed in the near future to transfer, 
inter alia, the whole of the work carried out by the lay justices 
of the Finsbury division of the County of London, to the 
Clerkenwell Police Court ; and, as considerable hardship will 
be borne by a large number of rate defaulters, averaging 
1,500, when such defaulters are required to attend the 
quarterly sittings of the lay justices at Clerkenwell Police 
Court instead of the Town Hall, Islington, will he reconsider 
this matter. 

Sir S. HoARE: The matter is still under consideration, and 
| am not in a position to make a statement at present. 

[9th February. 


WAR RISKS (COMPENSATION AND INSURANCE). 

Mr. PARKER asked the Chancellor of the Exchequer what 
provision is made in the Government’s scheme for compensa- 
tion to property owners for persons buying houses through 
building societies having to continue these payments in the 
event of the total destruction or irreparable damage of their 
houses in the event of war. 

Sir J. SIMON: 
event he has in mind is dealt with in paras. 25 and 31 of the 


The hon. Member will find that the sort of 





report of the committee on the responsibility for the repair 
of premises damaged by hostilities (Command Paper No. 5934). 
{9th February. 


JURIES ACT, 1825. 

Sir A. WiLson asked the Attorney-General whether his 
attention has been drawn to the inapplicability to present-day 
conditions of the qualifications for jurors contained in the 
Juries Act, 1825, and in particular to the 15-window qualifi- 
cation; and whether he will refer the matter to the Law 
Revision Committee, or to an ad hoc committee, with a view 
to an amending Act. 

Sir S. Hoare: I have been asked to reply. The question 
of an inquiry into the law relating to the qualifications for 
jury service has been noted as one of the matters which should 
be taken up as soon as an opportunity can be found ;_ but 
the pressure of public business at the present time is such 
that I regret I am unable to give this subject priority over 
other claims. [14th February. 








Legal Notes and News. 


Honours and Appointments. 


The King has been pleased to approve the appointment of 
Mr. JAMES DALE CASSELS, K.C., and Mr. HuGH IMBERT 
PERIAM HALLETT, M.C., K.C., to be Justices of the High Court 
of Justice, King’s Bench Division, pursuant to an Address 
from both Houses of Parliament. Mr. Cassels was called to 
the Bar by the Middle Temple in 1908 and took silk in 1928. 
Mr. Hallett was called to the Bar by the Inner Temple in 1911 
and took silk in 1936. 


The King has approved the appointment of Mr. CHARLES 
THOMAS LE QUESNE, K.C., to be a Commissioner of Assize 
to go the Northern Circuit. Mr. Le Quesne was called to the 
Bar by the Inner Temple in 1912 and took silk in 1925. 


The India Office announces that the King has 
graciously pleased to approve the appointment of Mr. Justice 
SRINIVASA VARADACHARIAR, at present Puisne Judge of the 
High Court of Judicature at Madras, as Puisne Judge of the 
Federal Court of India in succession to Mr. Justice M. R. 
JAYAKAR, who has been appointed a member of the Judicial 
Committee of the Privy Council. 

The following appointments and promotions in the Colonial 
Legal Service have been announced : 

Mr. O. B. DAty, M.B.E., appointed 

Bahamas. 

Mr. D. D. O’ DONOVAN appointed Registrar, High Court, 

Northern Rhodesia. 

Mr. A. RIDEHALGH (Crown Attorney and Magistrate, 

Leeward Islands) appointed Crown Counsel, Gold Coast. 


been 


Chief Justice, 


Mr. R. M. FRANKLIN, Deputy Town Clerk of Finchley, has 
been appointed Town Clerk in succession to Mr. H. Wood 
Barter, who has resigned on account of ill-health.*Mr. Franklin 
was admitted a solicitor in 1928. 

Mr. NORMAN CATCHPOLE, M.A., Assistant Solicitor to the 
Southall Borough Council, has been appointed Deputy Town 
Clerk of Bromley in succession to Mr. J. W. Sainsbury, 
recently appointed Deputy Town Clerk of Westminster. 
Mr. Catchpole was admitted a solicitor in 1935. 

Mr. H. C. WELLER, Assistant Solicitor to the corporation, 
is to be promoted to the post of Deputy Town Clerk of Chester 
as from Ist May in succession to Mr. Gerald Burkinshaw, who 
succeeds to the Town Clerkship on that date. Mr. Weller 
was admitted a solicitor in 19387. 


Notes. 


A bust of the late Sir James Bell, Town Clerk of London 
for more than thirty years, is to be placed in Guildhall. 

The annual dinner of the University of London Law 
Society will be held at Frascati’s Restaurant on Wednesday, 
Ist March. : 

Mr. Walter Elliot, the Minister of Health, has appointed 
Mr. S. F. Wilkinson to be his Private Secretary in place of 
Mr. S. F. S. Hearder, who has been promoted to the rank 
of Assistant Secretary. 

Mr. Justice Louis P. Brandeis, an Associate Justice of the 
United States Supreme Court, has sent his resignation to 
President Roosevelt. Judge Brandeis is eighty-two, and 
recently was seriously ill. 
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While the South Western Police Court is being rebuilt 
the court will be held at temporary premises in Daventry 
House, Balham High Road, from 13th March. The work 
will last about two years. 

Mr. Alexander Rae, I.S.0., Clerk of Justiciary in Scotland, 
has retired after an association of thirty-eight years with 
Parliament House, Edinburgh. He succeeded the _ late 
Mr. J. R. Dickson, K.C., as Clerk of Justiciary in 1933. 

A meeting of the Gray’s Inn Debating Society will be held 
in the Common Room, Gray’s Inn, on Wednesday, the 22nd 
February, at 6 p.m. The motion before the house will be: 
‘That Mr. Chamberlain’s foreign policy has been disastrous 
to the interests of Great Britain.” 

Sir Montague Sharpe, K.C., and Colonel Sir Henry Bowles, 
who have both been members of the Middlesex County Council 
since its inception, and are the only two members with that 
record, will be the guests of honour at the Council’s jubilee 
celebration dinner on 20th March. 

The Midland Bank Executor and Trustee Company, which 
is an affiliation of the Midland Bank, announces the opening 
of a new branch at 18, London Street, Norwich, under the 
management of Mr. D. C. Davies. The number of branches 
of the Company is thus raised to twenty-one. 

An ordinary meeting of the Medico-Legal Society will be 
held at Manson House, 26, Portland Place, W.1, on Thursday, 
23rd February, at 8.30 p.m., when a paper will be read by 
Mr. D. Harcourt Kitchin, Barrister-at-Law, on ‘* The General 
Medical Council.’’ Members may introduce guests to the 
meeting. 

At the Dutch Church in Austin Friars on 
the Earl of Athlone unveiled a marble tablet ‘‘ In grateful 
remembrance of the life and works of Hugo Grotius.”’ The 
tablet had been erected by the members of the Grotius 
Society and the International Law Society resident in the 
United Kingdom. 

The Legal & General Assurance Society, Ltd., announces 
that the number of policies issued during 1938 under the 
Life Assurance Fund, including those for Deferred and Group 
Annuities, amounted to 21,513 and the net sums assured were 
£16,565,155; 126 Sinking Fund Policies were issued for a sum 
assured of £1,223,876. 

Mr. James Mailer, solicitor, Stirling, has been appointed 
Clerk and Treasurer to Stirling Burgh Insurance Committee, 
in succession to his brother, the late Mr. J. M. Mailer, who 
held the post for twenty years. The new clerk was educated 
at Glasgow University, and qualified as a law agent in 1911, 
when he became associated with his brother in the business 
of J. M. and J. Mailer. solicitors, Stirling. 

At the Winchester County Court on 8th February, His 
Honour Judge Barnard Lailey, K.C., who has been Judge of 
the Hampshire Circuit since 1917, announced that the Lord 
Chancellor had accepted his resignation, to take effect from 
3lst March. <A year ago the judge resigned the chairmanship 
of Hampshire Quarter Sessions, which he had held for many 
years. Judge Lailey was called to the Bar by the Middle 
Temple in 1890 and took silk in 1914. 


Wednesday, 








Court Papers. 
Supreme Court of Judicature. 


REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL Court Mr. JUSTICE 

ROTA. No. I. FARWELL. 
Mr. Mr. Mr. 
Blaker More Jones 
More Hicks Beach Litchie 
Hicks Beach Andrews Blaker 
Andrews Jones More 
Jones Ritchie Hicks Beach 
Ritchie Blaker Andrews 

Group A. Group B. 
Mr. JUSTICE Mr. JUSTICE Mr. JUSTICE Mr. JustTicr 
BENNETT. SIMONDSs. CROSSMAN. Morton. 

Non- Witness. Non- Witness. 

Witness. Witness. 
Mr. Mr. Mr. Mr. 
Hicks Beach Blaker Ritchie Andrews 
Andrews More Blaker Jones 
Jones Hicks Beach More Litchie 
Ritchie Andrews Hicks Beach Blaker 
Blaker Jones Andrews More 
More Ritchie Jones Hicks Beach 


*The Registrar will be in Chambers on these days, also on the days 
when the Court is not sitting. 
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Stock Exchange Prices of certain 
Trustee Securities. 


Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 23rd February 1939. 
Middle Flat t Approxi- 

Price fr mate Yield 
5, iterest 

15 Feb Vield. * with 
1939. “redemption 
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th 


ENGLISH GOVERNMENT SECURITIES 
Consols 4% 1957 or after... 7: FA 105 
Consols 24% . a . JAJO 70 
War Loan 34% 1952 or after aa JD 972 
Funding 4% Loan 1960-90 MN 108 
Funding 3% Loan 1959-69 .. i AO 944 
Funding 23% Loan 1952-57 i JD 923 
Funding 24% Loan 1956-61 ba AO 86} 
Victory 4% Loan Av. life 21 years MS 1073 
Conversion 5% Loan 1944-64 MN lll 
Conversion 34% Loan 1961 or after AO 98 
Conversion 3% Loan 1948-53 ra MS 97} 
Conversion 24% Loan 1944-49 i AO 963 
National Defence Loan 3% 1954-58 JJ 96 
Local Loans 3% Stock 1912 or after JAJO 82 
Bank Stock os se = ao AO 3244 
Guaranteed 2?% Stock (Irish Land 

Act) 1933 or after .. — “— JJ, 79 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after 
India 44% 1950-55 
India 34% 1931 or after . JAJO 87 
India 3°/ 1948 or after ree . JAJO 74 
Sudan 41% 1939-73 Av. life 27 years FA 105 
Sudan 4% 1974 Red. in part after 1950 MN 1044 
Tanganyika 4% Guaranteed 1951-71 FA 104 
L.P.T.B. 44% “ 'T.F.A.” Stock 1942-72 JJ 103 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 87 
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COLONIAL SECURITIES 

Australia (Commonw’th) 4% 1955-70 JJ 
Australia (Commonw’th) 3% 1955-58 AO 
*Canada 4% 1953-58 a és MS 
*Natal 3% 1929-49 .. - e JJ 
New South Wales 34% 1930-50 ‘3 JJ 
New Zealand 3% 1945 = es AO 
Nigeria 4% 1963 = ie ¥- AO 
Queensland 33% 1950-70 i ea IJ 
*South Africa 34% 1953-73 .. - JD 
Victoria 34% 1929-49 — ea AO 
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CORPORATION STOCKS 
Birmingham 3% 1947 or after - JJ 
Croydon 3% 1940-60 . . - bus AO 
*Essex County 34% 1952-72 ie JD 
Leeds 3% 1927 or after - 5 JJ 
Liverpool 34% Redeemable by agree- 
ment with holders or by purchase. . 
London County 2$%, Consolidated 
Stock after 1920 at option of Corp. MJSD 
London County 3% Consolidated 
Stock after 1920 at option of Corp. MJSD 
Manchester 3% 1941 or after . 
Metropolitan Consd, 24% 1920-49 
Metropolitan Water Board 3% ‘‘ A 
1963-2003 .. oe sok ‘ie AO 
Do. do. 3% “* B”’ 1934-2003 ~ MS 
Do. do. 3% “ E”’ 1953-73 se JJ 
*Middlesex County Council 4% 1952-72 MN 
* Do. do. 44% 1950-70 MN 
Nottingham 3% Irredeemable MN 
Sheffield Corp. 33% 1968... - JJ 
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ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 

Gt. Western Rly. 4% Debenture 

Gt. Western Rly. 44% Debenture 106 
Gt. Western Rly. 5% Debenture . 1153 
Gt. Western Rly. 5% Rent Charge .. ‘A 108 

Gt. Western Rly. 5% Cons. Guaranteed MA 102 

Gt. Western Rly. 5% Preference .. MA 74} 
Southern Rly. 4° Debenture bis 974 
Southern Rly. 4% Red. Deb. 1962-67. JJ 100° 
Southern Rly. 59% Guaranteed 1073 
Southern Rly. 5% Preference 894 
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* Not available to Trustees over par. 
} In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date; in the case of other Stocks, as at the latest date. 

















